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THE CLEAR SKIES INITIATIVE: A MULTI-
POLLUTANT APPROACH TO THE CLEAN AIR
ACT

TUESDAY, JULY 8, 2003

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON ENERGY AND AIR QUALITY,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:02 p.m., in room
2123, Rayburn House Office Building, Hon. Joe Barton (chairman)
presiding.

Members present: Representatives Barton, Burr, Whitfield,
Shimkus, Issa, Tauzin (ex officio), Boucher, Wynn, Allen, Waxman,
Markey, Strickland, Capps, and Dingell (ex officio.)

Also present: Representative Bass.

Staff present: Robert J. Meyers, majority counsel; Bob Rainey,
fellow; Michael Goo, minority counsel; and Bruce Harris, minority
professional staff member.

Mr. BARTON. The subcommittee will come to order. If we can
have Mr. Holmstead take his seat at the witness table. If our audi-
ence would get situated.

Without objection, the subcommittee will proceed pursuant to
Committee Rule 4(e) which governs opening statements by mem-
bers, and the opportunity to defer them for extra questioning time.
Hearing no objection, prior to the recognition of the first witness
for testimony, any member when recognized for an opening state-
ment may completely defer his or her 3-minute opening statement,
and instead use those 3 minutes during the initial round of ques-
tioning. Is there any objection? Hearing none, so ordered.

The Chair would recognize himself for an opening statement.

I want to welcome everyone to today’s hearing on the Clear Skies
Initiative. With Chairman Tauzin, I have introduced this legisla-
tion at the request of the President; I introduced it last year and
reintroduced it again this year in the 108th Congress. I am pleased
to have accommodated President Bush in this regard.

I believe the introduction of the bill has helped initiate a debate
not only concerning the proper Clean Air Act policies or the regula-
tion of utilities, but also a debate concerning the proper energy pol-
icy to apply to this vital sector of our Nation’s economy.

Discussion has only been heightened by increases in the prices
of natural gas which we held a hearing on several weeks ago in
this committee, the fuel used to power most of the new utilities
units constructed over the last decade in this country. While the
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Clear Skies Initiative predates the most recent price increase, in-
evitably environmental and energy policy become linked with the
statutory scheme of the Clean Air Act.

We on the Energy and Commerce Committee recognized that fact
back in 1990 during the development of Title 4 of the Clean Air Act
on which the Clear Skies Initiative was based. In Title 4, multiple
policy choices were made concerning various classes of generating
units, a proper amount of allocation should apply to each. In other
words, we made decisions regarding the relative economic burden
each unit or class of units using various fuel types would bear. We
then made decisions in the law which ultimately resulted in fuel
switching, replacement of certain types of coal by other types of
coal. Many members weighed in during this process regarding re-
gional, State, and local economies which might be affected by the
new emission reductions. In fact, it was the most extensive part of
the direct member input into the Clean Air Act debate, as I recall.
However, despite intensive review, and an attempt to accommodate
all the interests, all the effects and compliance strategies were in
the end foreseeable.

In preparing for this hearing, I thought back to those difficult
and arduous debates in the early 1990’s. When I reviewed the list
of current members of this committee and compared it to those who
served on the committee in 1990, I found only eight common
names, eight out of 57 members on this committee on both sides
of the aisle were members when we last considered the Clean Air
Act legislation. Mr. Boucher to my left was one of those, Mr. Din-
gell, Mr. Tauzin are two others, Mr. Markey and Mr. Waxman, Mr.
Bilirakis, and I believe that is all the members. I may be missing
one or two.

This fact alone indicates that there is much for this sub-
committee to learn as we once again start to consider whether we
should legislate in this arena.

There has been a continuous process of review by the administra-
tion, including a new analysis that was announced on July 1 using
updated information modeling to produce new estimates of costs
and benefits, and our witness is going to talk about that today. But
that doesn’t mean that the Congress and the members of this com-
mittee have been a part of that process and have studied that proc-
ess as it has been ongoing. It is imperative that we have open pub-
lic hearings in which all the facts and figures concerning the Presi-
dent’s Clear Skies Initiative can be put on the table for members
to digest. I myself have probably followed it about as close as any-
body on the committee and have numerous questions and concerns.
For example, I believe that the mercury provisions of the pending
bill deserve additional scrutiny. I am aware of the various health
studies which have been conducted, but I am also aware of the
complex mechanism involved in predicting precise health end
points that may emanate from utility stack emissions, given not
only other sources of environmental mercury but the complex of
deposition, creation of methyl mercury, bioaccumulation of methyl
mercury, and consumed fish.

I also believe that we need to review the initiative’s reliance on
auctioning of allowances. The auction of allowances, although ac-
complished over many years, is a departure from current structure
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of Title 4. Its policy implications need to be fully understood. In ad-
dition, I also believe that it is critical that any initiative of this sort
contain not only a robust scientific provision, but also ensure the
impo(i"tant questions having the impact of regulatory policy be eval-
uated.

Finally, I believe it is vital that the overall integration of the con-
trol programs contemplated by the Clear Skies Initiative within the
current Clean Air Act regulatory provisions be reviewed. At its
core, the Clear Skies Initiative is not a new idea. Let me repeat
that. At its core, the Clear Skies Initiative is not a new idea. Ef-
forts to develop multipollutant legislation affecting utility sector
date back at least to 1995, when the Clean Air Power Initiative
was initiated by then President Clinton and then Assistant Admin-
istrator for Air and Radiation, Mary Nichols, who testified before
my subcommittee numerous times. During this initiative, the EPA
explored options to expand cap-and-trade systems for utility emis-
sions, including the policies of not seeking further reductions from
this sector at all for a certain period of time, as well as creating
a Federal safe harbor from further NOx and SOx emissions from
the power generation sector.

While that initiative was ultimately not successful, at a min-
imum, clear skies builds upon the base of early discussion attempts
to provide additional certainty and predictability and regulatory ef-
forts. I would also note that some progress on associated regulatory
provisions has been made with respect to the Clear Skies legisla-
tion that was introduced in this Congress. We may need to review
all provisions affecting Title 1 programs in detail. After many years
of discussion and review, the legal system, which must be seen as
heavily biased to endless litigation, any legislation affecting such
matters simply must get it right. And this subcommittee, if we are
going to move, is going to get it right.

I want to welcome EPA Assistant Administrator Jeff Holmstead
and all members of the audience to the first hearing in the House
of Representatives on the Clear Skies Initiative. I can assure you,
folks, this will not be the last hearing on this subject. Let the edu-
cation, discussion and review begin.

And with that, I would ask my good friend, the ranking member
from Virginia, if he wishes to make an opening statement.

Mr. BOUCHER. Thank you very much, Mr. Chairman. I do have
an opening statement. I want to commend you for scheduling this
hearing on the administration’s Clear Skies Proposal which would
make substantial changes in our Nation’s Clean Air laws. Since en-
actment of the Clean Air Act and the 1990 amendments, we have
made significant progress in reducing emissions and improving air
quality at the same time that the Nation’s economy and overall en-
ergy use have expanded. From 1970 to 1999, the gross domestic
product of this Nation increased by 158 percent, and during that
same period, electricity use increased by 148 percent.

Despite increases in energy consumption, our Nation’s air is
much cleaner today than it was in 1970. During the last 30 years,
sensible environmental regulations along with new technology and
voluntary actions by our Nation’s industry have led to a significant
reduction in air emissions, and we are enjoying that reduction
today. These improvements in air quality have been largely due to
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the success of the 1970-era Clean Air Act and the 1990 amend-
ments.

One of the most noted provisions of the 1990 amendments was
the innovative cap-and-trade program that was instituted with the
goal of reducing SO, emissions. Through implementation of cap-
and-trade, sulfur dioxide emissions have declined by 39 percent
since 1990. The administration’s Clear Sky’s Proposal seeks to
build on the success of the SOs program by instituting a similar
cap-and-trade program for NOx and one for mercury emissions.
The proposal sets two phases of reductions with overall reduction
targets of 67 percent for NOx and 69 percent for mercury by the
year 2018. In addition, the Clear Skies legislation would further re-
duce SO, emissions by 73 percent.

The Clear Skies Proposal has provoked strong opposition from
the conservation community which asserts that the proposal would
do little, if anything, to enhance overall air quality, and that in
some respects it could hinder a continuation of the air quality im-
provement trend that this Nation has enjoyed for the past 30 years.
Proponents suggest that cap-and-trade can work for NOx and for
mercury just as it has worked for SO,, and argue that Clear Skies
would promote a genuine improvement in air quality. During this
hearing and subsequent ones before the subcommittee on the ad-
ministration’s Clear Skies Proposal, we will examine this spectrum
of view points so that a well-informed decision can be made on the
administration’s proposal at some future time.

I want to commend the chairman for scheduling this hearing. I
want to thank Mr. Holmstead for joining us here today and the
other witnesses for preparing testimony for our use, and I am very
much look forward to hearing from them.

Thank you, Mr. Chairman. I yield back.

Mr. BARTON. Thank you, Mr. Boucher.

The Chair wants to correct his opening statement. I said there
were only eight members of the full committee that were on this
committee back in 1990. And there are at least nine, and we think
there may have been 10. So we are going to double check that. But
Mr. Boucher and Mr. Markey and I and Mr. Waxman are, so I did
get the individuals right.

Does the gentleman from Kentucky wish to make an opening
statement?

Mr. WHITFIELD. I am going to waive.

Mr. BARTON. The gentleman waives.

Does the gentlelady from California, Mrs. Capps?

Mrs. CAPPS. I would defer to Mr. Dingell.

Mr. BARTON. Does Mr. Dingell wish to make an opening state-
ment?

Mr. DINGELL. Mr. Chairman, thank you. And I commend you for
holding this important hearing.

Mr. BARTON. The gentleman is recognized.

Mr. DINGELL. There are many matters within the jurisdiction of
this committee, but few as complex and wide-ranging as the Clean
Air Act. The history of this committee’s work on Clean Air is filled
with extremely difficult and hard fought compromises. Many of us
who went through the 1990 amendments have small reason to
want to go back into the subject again. Before we turn to the topic
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of the President’s Clean Air proposal or his Clear Skies proposal,
I would note that the last hearing held by this committee on a
Clean Air Act matter was 1 year ago. The topic was accomplish-
ments of the Clean Air Act. At that time, I stated the hearing was
appropriate, but far from exhaustive in its examination of the
progress made since the 1990 amendments. At that time, you indi-
cated that you envisioned that the hearings would be the first in
a series of hearings that would be a bipartisan examination of the
Clean Air Act.

Although that series of hearings has yet to materialize, I believe
that your instincts were correct, and I hope that your intention re-
mains. Because the Clean Air Act legislation is so complex, we
need to hear from a wide range of views and a broad range of wit-
nesses commenting on the specifics of various bills before we take
actions. Several members of this committee were present during
the years and months that led to the 1990 amendments. Most were
not. Regardless, we would all do well to remember the very hard
work that ultimately led us after many difficult efforts to a success-
ful bill. The preludes to the 1990 amendments took years. The leg-
islative history of those amendments encompasses six volumes and
well over 10,000 pages of testimony. Hard work, indeed, but ulti-
mately justified by the results.

Since 1990, emissions of sulfur dioxide have fallen by 24 percent,
lead by 50 percent, volatile organic compounds by 16 percent, and
carbon monoxide by 16 percent. The bottom line is simple: Our air
is cleaner, and it was made so during a period of great economic
growth.

We mention this history as a means of urging caution as we con-
sider the President’s Clear Skies Initiative, a proposal that would
fundamentally alter structure of the Clean Air Act. Although our
witness from EPA will attempt to lull us into legislating with a
swan song of enhanced environmental protection through so-called
streamline regulations, lower-cost industry, and less litigation, I
maintain a healthy skepticism of that view, and I am less im-
pressed with the administration’s efforts to date.

For example, last week, EPA released a revised and detailed
analysis of the Clear Skies Initiative that, not surprisingly, painted
a rosy picture. According to Energy Daily in commenting on com-
peting proposals, Mr. Jeffrey Holmstead, our witness today, said:
“This sort of analysis that we are showing you today is a result of
months and months and months of staff work. We have no inten-
tion of doing the kind of work on other legislative proposals.”

A very curious position. I think we need to know about other
matters and will perhaps have some time to inquire of that matter
a little later today.

The implication here that the President’s proposal is the only
game in town does not bode well for a thoughtful and a thorough
inquiry into what changes, if any, need to be made in the Clean
Air Act. And they appear to attempt to deny the committee the
chance to inquire into other matters and to get intelligent, thought-
ful, and well-thought-out responses. For example, how could the en-
vironment benefit from the vigorous enforcement of current stand-
ards compared to the enforcement of those proposed by the admin-
istration? I think EPA ought to be able to tell us. Maybe they don’t
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know. Maybe they should know. In any event, if they are asked,
they ought to be able to tell us.

Amending the Clean Air Act requires balancing protection of the
human health and the environment and the protection of economic
productivity and growth. Before legislating, we must be certain
that such action is warranted; that our air will be cleaner than
when we began; and that we will not cause substantial harm to our
economic well-being or indeed to the health of our people. We
should also be sure that such action will result in better, simpler
policy than currently exists. To do otherwise would appear to me
to be pure folly. I would note that, as of today, none of the nec-
essary consensus is in place to achieve a major change in the law.
And I would note something else. Starting out on a piece of legisla-
tion without achieving a measure of intelligent consensus is to im-
pose risk on all, on the environment, on the environmentalists, but
also on industry. And industry will not have an easy time of get-
ting a decent piece of legislation upon which there is not proper
prefatory work.

I look forward to the hearing and to many more, and I hope that
we will get the answers to the questions that we need on these
matters. Thank you, Mr. Chairman.

Mr. BARTON. Thank you, Congressman Dingell.

The Chair would recognize the full committee chairman, Mr.
Tauzin for an opening statement.

Chairman TAUZIN. Thank you, Mr. Chairman. And today is an
auspicious day, and I think we ought to make mention of it. Today
is the birthday of the ranking minority leader of the committee,
Mr. Dingell. And I think we all ought to join in wishing you a very
happy birthday, Mr. Dingell.

As you know, John is the dean of the entire House, and so we
want to extend to you, John, our best wishes for this birthday and
for your continued good health and success.

Almost 13 years ago, in fact, I sat in this very room not far from
the seat I sit in today. It was about 5 o’clock in the morning, and
for most of the previous 24 hours the members of our committee,
including the distinguished ranking minority leader, was sitting on
one side of the witness table. There were various members of the
Senate sitting on the other side along with their staff, and we were
working away that night inch by inch, line by line through the
1990 Clean Air Act amendments. We worked, as I said, all night
long until 5 o’clock in the morning. Sometimes we compromised,
and sometimes we simply exerted the will of the majority on tough
votes. Finally, I think in the middle of that night we, with a few
hand shakes, the deal was finally done and we filed a conference
report and got the bill to the floor in the waning hours of the 101st
Congress.

I bring these memories up today not simply to reminisce, but be-
cause the subject matter of this hearing is quite simply the most
sweeping amendments to the Clean Air Act since that enactment
in 1990 of those enormous changes to our Clean Air laws. While
this committee has acted several times in the last decade regarding
various provisions of the act, the Clean Skies Initiative seeks to im-
plement major innovative changes to the Clean Air Act which
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would indeed have a substantial effect for most of this decade, as
well as the next.

Now, the Clear Skies Initiative attempts to build on the attempts
of the Acid Rain Program and to extend the cap-and-trade system
used in Title 4 of the Clean Air Act to the regulation of sulfur diox-
ide, noxious oxide, and mercury from nearly all power plants oper-
ating in the U.S. Each pollutant would be subject to a phase reduc-
tion resulting in emissions fully 70 percent below current levels.
This level of control would be on top of the 5-million-ton reduction
in sulfur dioxide emissions and 2-million-ton reductions in nitrous
oxide emissions that we have obtained from this sector over the
past 10 years. The Environmental Protection Agency projects that
this Initiative would by itself, largely provide for national compli-
ance with the fine particulate standard, vastly reduce the areas of
the country subject to ozone nonattainment, and virtually halt the
further acidification of lakes around the country and certainly the
lakes in the Adirondack.

The total health benefit are projected at $110 billion by the year
2020. The agency projects that the early compliance with the man-
dated reductions would help produce over 550 billion in annual
health benefits by the year 2010.

Now, this initiative obviously is not without its critics. They have
made themselves known in various public forums. The Clear Sky
Initiative has been criticized as, quote, worse than current law, end
quote, and a rollback of existing standards. In support of these
statements, various projections have also been made about how the
existing Clean Air Act could be implemented over the next 10 to
15 years, how its various provisions would either be triggered by
petitions or litigated, how future EPA administrators would theo-
retically act, and how and when future courts of law might, in fact,
make decisions. I intend to carefully assess these criticisms and the
data and analysis upon which they are based. But let me also say,
I have heard much of this before.

It is a truism on Capitol Hill that nearly every proposed amend-
ment to every proposed environmental law can do no right, while
nearly enacted statute can do no wrong. And throughout the legis-
lative process leading up to the 1990 amendments, we heard those
same criticisms. After enactment, it appeared we had stumbled
upon the legislative equivalent of the Holy Grail. I don’t know if
the Clear Skies Initiative rises to that status, and this hearing is
a first step to review and better understand its complexities and
the resulting impact on the Clean Air Act upon public health and
upon the environment. I have made no decision regarding the fu-
ture course of this proposal in the committee, as I know the chair-
man of the subcommittee has similarly made no decisions yet. But
I also believe that the subcommittee is obviously and must obvi-
ously commit itself to a consideration and review of this proposal
and then decide a precise course.

It appears we have much to learn about this detailed and ambi-
tious undertaking, and this is a good first step. I do know that a
considerable amount of effort has already taken place to this point,
and the Clear Skies Initiative, as a whole, attempts to be a bal-
anced and well-reasoned proposal. That is a good start. Now, let us
hear from our distinguished witness, and at least begin to make
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our individual assessments and see if we can’t stumble upon an-
other holy Grail.

Thank you, Mr. Chairman.

Mr. BARTON. I thank the chairman.

Does the gentlelady from California wish to make an opening
statement?

Mrs. Capps. I do.

Mr. BARTON. The gentlelady is recognized for 3 minutes.

(li\/Irs. Capps. Thank you, Mr. Chairman, for calling this hearing
today.

As was just stated by Mr. Tauzin, we have made great strides
in reducing air pollution since Congress enacted the Clean Air Act;
yet, much remains to be done. When it comes to clean air, our pri-
orities should be simple: To cut air pollution that is causing tens
of thousands of premature deaths, creating heart and lung prob-
lems in senior citizens, and giving kids asthma. We must do it ex-
peditiously.

American families shouldn’t have to wait any longer for clean air,
but that is what happens under the so-called Clear Skies Initiative.
As a public health nurse, I have serious concerns with the Presi-
dent’s plan. For example, rather than enforcing the Clean Air Act,
the President’s plan would delay current deadlines for particular
areas to achieve clean air. This extension would force millions of
Americans to continue to breathe unsafe air. We have national
Clean Air standards to protect the health of all Americans, but
many areas of this country still do not meet those standards. EPA
estimates that 82 million people live in areas with dangerous levels
of fine particles. More than 133 million Americans live where the
air is unsafe to breathe because of ozone pollution.

Under the Clean Air Act, these areas will have to meet the Clean
Air standards by 2009. The President’s plan extends the deadline
to 2015 for most of these areas. It also eliminates the tools the
Clean Air Act provides to help areas clean up and meet their dead-
lines. If an area does not achieve Clean Air by 2015, the clock
starts over, and the area does not have to be cleaned up until 2022.
That is 13 additional years of dirty air.

The administration’s plan also eliminates the tools to help areas
clean up their air and meet these deadlines. This will make contin-
ued pollution problems more likely.

It is clear. Delaying the goals of the Clean Air Act will not make
our air cleaner or protect our health. And we must not delay the
cleanup, because the public health impacts of air pollution are
stunning. EPA estimates that air pollution results in hundreds of
thousands of asthma attacks. Each year, fine particle pollution
causes tens of thousands of premature deaths. Ozone and particu-
late materials are responsible for an estimated 20,000 annual hos-
pital admissions from respiratory and cardiac illnesses. Ozone cre-
ated by emissions from power plants has caused an estimated
7,000 emergency room visits per year due to asthma and other
breathing difficulties, and triggered an estimated 600,000 asthma
attacks. These effects fall hardest on our children and on our elder-
ly. Children breathe more rapidly than adults, have more lung sur-
face area for their body size. Pound for pound, children breathe 50
percent more air than adults do. With it, more air pollution. As a
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grandmother of three young boys that live in California, two of
whom have experienced asthma, one serious enough to be hospital-
ized, I was particularly concerned by a recent study of college
freshmen that were lifelong residents of California. The study
found a strong relationship between lifetime ozone exposure and
reduced lung function. Another recent study found that when the
air pollution worsens, more children stay at home due to res-
piratory illnesses.

Mr. Chairman, during my 20 years as a school nurse, asthma
cases more than doubled. Just last year a new study showed that
ozone actually causes children to develop asthma in addition to
triggering attacks in those already having it.

I expect Mr. Holmstead is going to talk about the terrible effects
of air pollution, but the administration seems more interested in
repealing Clean Air Act requirements

Mr. BARTON. The gentlelady needs to wrap up her statement.

Mrs. CAPPS. [continuing] than protecting people’s health. We saw
this when the administration rejected the multipollutant approach
that EPA proposed in August 2001. I look forward the the testi-
mony of our witness today.

Mr. BARTON. I thank the gentlelady.

Does Mr. Issa wish to make an opening statement?

Mr. IssA. I will waive at this time.

Mr. BARTON. The gentleman waives.

Does Mr. Markey wish to make an opening statement?

Mr. MARKEY. Can I pass at this moment?

Mr. BARTON. The gentleman waives.

Does Mr. Shimkus wish to make an opening statement?

Mr. SHIMKUS. Yes, I do, Mr. Chairman.

Mr. BARTON. The gentleman is recognized for 3 minutes.

Mr. SHIMKUS. Thank you, Mr. Chairman.

Clear Skies does something past Clean Air efforts failed to do. It
ties reductions in emissions to potential impact on energy use and
cause. We know that stricter environmental standards will increase
energy cost and increase our reliance on foreign fuels. Clear Skies
is drafted in a way that reduces those increases while still pro-
viding for a cleaner environment. Clear Skies provides a balance
between our environment and our energy policies. And I appreciate
the comments from Mr. Boucher on the 1990 amendments in which
he addressed the issue of the cap-and-trade system which has been
very, very successful. And I think we need to remember that.

I also remember the hearing of last year which talked about the
benefits of the Clean Air Act. And I think during that hearing I
stressed that there were some disadvantages. In my State, 13
mines have closed, 3,000 mineworkers are out of employment. Es-
pecially in the areas of Illinois, Kentucky, Ohio, West Virginia,
those States have been hit tremendously hard by the Clean Air
Act. And this is an attempt to get that balance, to make sure that
we can move forward on Clean Air without the destructive effects
of just unilaterally disarming ourselves in the rural areas and the
poor areas of southern Illinois.

A perfect example is EPA. If EPA proceeds with the mercury
MACT proposed rule, we will see that utilities will fuel switch from
coal to natural gas. And what is the major No. 1 issue that we have
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been talking about and energy related in the last 6 weeks? The
high cost of natural gas. That will lead to an even greater increase
in natural gas prices than we are currently seeing today. Clear
Skies gives each plant the flexibility to choose the pollution reduc-
tion strategy that best meets their needs. That flexibility is not
part of the mercury MACT proposed rule. Clear Skies will lead to
a cleaner environment without large increases in fuel costs, and
without all the gloom and doom we are hearing from the environ-
mental community.

I look forward to hearing Mr. Holmstead’s testimony, and I yield
back the balance of my time, Mr. Chairman.

Mr. BARTON. The gentleman yields back the balance of his time.

Does Mr. Waxman wish to make an opening statement?

Mr. WAXMAN. Yes, Mr. Chairman.

Mr. BARTON. The gentleman is recognized for 3 minutes.

Mr. WAXMAN. We have made progress on air pollution over the
past 30 years because Congress adopted a tough Clean Air Act for
EPA and the States to carry out. We still face serious air pollution
problems; 133 million Americans breathe unhealthy air; acid rain
and haze are harming our parks; and we have yet to tackle global
warming. But the administration bill that we are going to consider
today would repeal, delay, or gut many existing Clean Air Act re-
quirements, allowing more pollution for years longer than current
law requires. For example, under the Clean Air Act, areas must
meet the health standard for particulate matter by 2009. The Bush
bill slips the 2009 deadline until 2015. If the area still isn’t clean
by 2015, it has until 2020 to come up with a plan. And the plan
doesn’t even have to aim for healthy air until 2022. That is 13
years after the current deadline, a whole generation of children
would suffer harmful air pollution.

Similarly, the Clean Air Act requires power plants to control
their toxic air pollution by 2007. The Bush bill repeals this require-
ment, providing only some mercury reductions by 2010 and 2018.
The Bush bill guts current protections for downwind States, repeals
the new source review for power plants, and eliminates protections
gor parks and wilderness areas until a power plant is virtually next

oor.

Mr. Holmstead is going to argue the administration’s proposal
will reduce emissions more than under the Clean Air Act, at least
for a little while. But when it comes right down to it, Mr.
Holmstead is really saying, trust us. Just last week the Wash-
ington Post reported the Bush administration is withholding crit-
ical information related to this bill. And I have a poster of the
Washington Post story. They refuse to release benefits estimates
for Senator Carper’s bill showing it more effective than Clean
Skies. They play the same game with Senator Jeffords’ Clean
Power bill, and now they are manipulating information on mercury.
Months ago, EPA promised to model the mercury reductions. EPA
abruptly canceled the modeling. We asked them for the analysis
over 6 weeks ago. We haven’t received it.

If Clear Skies really were better for air quality, it wouldn’t have
to delay the Clean Air deadlines. If the Clear Skies bill really ad-
dressed pollution transport, it wouldn’t have to remove backstop
provisions protecting downwind States. If Clear Skies really
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achieved greater mercury reductions, the administration would re-
lease modeling for the mercury rule. If Clear Skies really was the
superior policy choice, the administration would give Congress
analyses of competing proposals.

Mr. BARTON. The gentleman needs to wrap up his statement.

Mr. WAXMAN. The administration calls this the Clear Skies Act.
That is good marketing, but the reality is that this bill is terrible
for air quality, and should be opposed by every member of this
committee.

Mr. BARTON. We thank the gentleman. Does the gentleman from
Maine wish to make an opening statement?

Mr. ALLEN. I do, Mr. Chairman.

Mr. BARTON. The gentleman is recognized for 3 minutes.

Mr. ALLEN. Thank you. I do represent Maine. We are in the far
Northeast, so we have a different view of air pollution than some
people who don’t have the wind of the entire country blown toward
them. Clear Skies has always seemed to me a triumph of mar-
keting over substance, because in many cases, including the one I
am going to talk about, mercury, it will not clean up the air as
quickly as the strict enforcement of existing law.

I call your attention to the chart on the board. The Bush plan,
the Clear Skies, really does mean more mercury because it weak-
ens mercury protections in the current Clean Air Act. Current law
requires EPA to issue maximum achievable control technology
standards for coal-fired power plants with compliance due by the
end of 2007. In December 2001, the EPA told the Edison Electric
Institute that the Clean Air Act’s max standard could reduce power
plants’ mercury emissions by 90 percent, from 48 tons to 5 tons na-
tionwide, by 2008. And so that is what that chart shows in the pale
green.

The Clear Skies plan would delay any mercury reductions to
2010, and then allows 26 tons in 2010 and 15 tons in 2018. That
is more than five times as much power plant mercury pollution
through 2017, and three times as much mercury each year after
that, indefinitely. And we are talking about a serious health haz-
ard, especially to pregnant women and their fetuses. Forty-four
States now have advisories against the consumption of fish. We are
talking about a very serious problem.

And I will say that in contrast to my friend from Illinois who
talked about the risk of significant fuel switching, there are control
technologies out there. They are being tested. And I am just going
to read an article, a paragraph from an article in the American
Coal Council, of all places, on mercury control technology. And here
is the paragraph:

Recent full-scale demonstrations have proven the effectiveness of
powdered activated carbon injection for reducing mercury emis-
sions for different coals and control configurations. Results indicate
that this near-term technology will be well-suited to be retrofitted
on existing coal-fuel boilers. It requires minimal new capital equip-
ment, can be retrofitted without long outages, and is effective on
both bituminous and subbituminous coals. Because of the promise
shown by PAC injection to control mercury emissions from all types
of coal, it appears unlikely that compliance with pending mercury
reduction regulations will result in significant fuel switching.
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We have the technology today, it will be commercially available
by 2008. There is no reason to back off from the standards in the
current Clean Air Act. And, Mr. Chairman, I yield back.

Mr. BARTON. We thank the gentleman.

Does the gentleman from Maryland wish to make an opening
statement?

Mr. WYNN. Thank you, Mr. Chairman. I will defer at this time,
and I would like to request unanimous consent to submit.

[The prepared statement of Hon. Albert Wynn follows:]

PREPARED STATEMENT OF HON. ALBERT R. WYNN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MARYLAND

Mr. Chairman, I look forward to hearing the Administration’s position on the
Clear Skies Initiative. As an avid supporter of a cleaner environment, this discus-
sion on the Clear Skies Initiative will provide Members with the opportunity to dis-
cuss the merits of the proposal. It appears that it is the intention of every Member
to reduce pollution. However, the key question is how we are going to get there.

The Clear Skies Act attempts to reduce air pollution through the expansion of
emission cap and trade programs. The program tells the entire industry when and
how much to reduce pollution by establishing a maximum cap on emissions. Many
believe the cap and automatic penalties for noncompliance ensure that the environ-
mental goal is achieved and maintained while providing market value and certainty.

At the same time, I am concerned that the bill appears to roll back existing public
health laws for meeting emission standards along with measures protecting local air
quality.

The bill delays cleaning up air pollution by up to a decade compared to current
law. This forces residents of heavily-polluted areas to wait years longer for clean air
compared to the existing Clean Air Act.

I also have concerns about the Mercury reduction provisions in the bill. Mercury
pollution that is spread through the air and water is linked to several public health
problems such as birth defects, neurological damage to fetuses and young children,
lung damage, fatigue, weight loss, gastrointestinal problems, and behavioral and
personality changes. In addition, mercury-contaminated fish can poison the public.
The Administration’s plan cuts mercury emissions by 69%. I am concerned about the
Administration’s plan because compared to current law, the Clear Skies plan would
allow three times more toxic mercury emissions.

According to the Chesapeake Bay Foundation, each year about 97.5 million
pounds of nitrogen comes from air deposition; mostly from power plant smoke stacks
and vehicle emissions. This represents about one third of the Bay’s nitrogen load
and is a significant problem. Nitrogen oxides are major components of acid rain. The
Clear Skies Initiative guarantees to reduce nitrogen emissions by 58% in 2008 and
67% in 2018. In light of the toxic effect that nitrogen has on the environment, the
time frame for the reduction levels should be more aggressive. For this reason, sup-
porters of the Chesapeake Bay have argued that the Clear Skies proposal is too
weak.

I am hopeful that this will be the beginning of discussions on the clear skies act
and not the end. I believe that it is critical that we seek ways to reduce pollution
in our air and water. Mr. Chairman, I appreciate your attention to this matter. I
look forward to hearing from today’s Administration witness.

Mr. BARTON. Without objection. Mr. Markey, I thought you want-
ed 3 minutes in your questioning. You want to go ahead and do it
now? Okay. The gentleman from Massachusetts is recognized for 3
minutes.

Mr. MARKEY. Thank you.

Congress rarely creates perfect public policy. During the Clean
Air Act amendments in 1990 and the creation of the Acid Rain Pro-
gram, we kept protections for local air quality in place just in case
there were unintended consequences, because the goal of the Clean
Air Act is primarily to protect human health. We made sure that
plans were in place to deal with the problems if there were targets
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that were missed. And we believed inevitably there would be
missed targets.

In contrast, Clear Skies eliminates or significantly changes these
protections. With the creation of transitional pollution cities or
towns, Clear Skies creates a new class of city or towns with none
of the public health protections of current law.

A transitional pollution city or town would be designated based
solely on theoretical software models that show the transitional
pollution city or town what it could potentially achieve in terms of
national air quality standards by 2015, unlike current law, which
requires the monitoring of the actual air to determine its quality.
So they have a theoretical transition pollution city or town, and
then a theoretical model for pollution, which is then established
but without the relief in place that would have actual air moni-
toring.

Further, the transitional pollution city or town would not have
to submit any contingency plans to protect public health if, in fact,
it failed to achieve clean air by 2015. Right now, contingency plans
are the real plans for improving air quality, because we all recog-
nize that very often, despite the best planning, targets are missed.

Not until 2015, 9 years after the implementation of the Clear
Skies, would State and local air quality directors have to assess the
real state of their air and start to design a plan to deal with any
problems. Of course, these plans wouldn’t come into effect for a fur-
ther 3 years, and extension beyond that would always be a possi-
bility, increasing the exposure of the public to unhealthy air that
causes asthma and other respiratory diseases. The President, a lot
of times through Karl Rove, refers to himself as kind of a Theodore
Roosevelt kind of a guy. But Theodore Roosevelt actually had asth-
ma, which is why he appreciated clean air out in the country.
Under this bill, the model will be, regulate softly but carry a big
inhaler for the 8 million children and the 24 million Americans
with asthma.

Mr. BARTON. The gentleman’s time has expired.

Mr. MARKEY. I urge a close examination of this legislation.

Mr. BARTON. We thank the gentleman.

[Additional statement submitted for the record follows:]

PREPARED STATEMENT OF HON. FRANK PALLONE, JR., A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW JERSEY

Today we are asked to consider a bill with the almost comically inappropriate
name “Clear Skies”. We are further asked to substitute the provisions of this bill
for the Clean Air Act, a law with a proud history of cleaning up the air that millions
of Americans breathe. This is simply another example of this Administration’s cow-
towing to its friends in industry, and I sincerely hope that our colleagues will see
through this farce before the so-called Clear Skies Act negates the progress that we
have made in air quality with the Clean Air Act.

In his State of the Union address, President Bush suggested that his “Clear
Skies” initiative would cut air pollution from power plants by 70 percent over the
next 15 years. While the spin-doctors should be commended on their catchy title for
this initiative, in reality the President’s pollution-control targets are weaker than
current law. Furthermore, most of the targets in this proposal would not become ef-
fective until 2010, and not fully effective until 2018. So for the next seven years it’s
just business as usual with industry spewing more pollutants into our air, resulting
in more newborn babies at risk of neurological problems, more children developing
asthma, more premature deaths in adults, and let’s not forget, more heat-trapping
carbon dioxide emissions, since the latter is not even addressed in the so-called
“Clear Skies Act”.
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Although each of these pollutants is of serious concern to air quality, I am espe-
cially concerned about the lax approach of this legislation toward reducing mercury
emissions. The damaging effects of mercury are well documented. Plain and simply,
the Bush Administration’s so-called “Clear Skies” bill fails the American public. In
fact, the only people who appear to benefit from this legislation are power plant
owners. The power sector emits more mercury air pollution than any other major
industry, yet it is the only industry not subject to mercury emission standards. The
American public has been told that this “new and improved” version of the Clean
Air Act will improve air quality around the nation, but this statement is based upon
a comparison with current pollutant emissions, NOT with the standards that are
due to be set by December of 2004 under current Clean Air provisions. Under cur-
rent law, power plants must meet the 2004 standards by December 2007. The Clear
Skies Act would not require its final caps to be met until 2018!

Although the Majority will argue that the mercury allowance program under their
proposal is based on the current cap-and-trade program for acid rain deposition
under the Clean Air Act, the fact remains that the Clear Skies bill would simply
NOT reduce mercury as quickly, or to the same extent, as current law is projected
to. Furthermore, today’s bill would seriously undermine regulatory authority at the
state and regional levels, in contrast to the current acid rain program for sulfur di-
oxide emissions, which has been very successful without being such a debilitating
influence on States’ authority. The so-called Clear Skies Act is nothing more than
a “bye” for polluters so that they can avoid emissions reduction improvements and
extend the time frame for compliance.

If anything, we should be acting to strengthen air quality standards at this time.
With the recent announcement from the United Nations-based World Meteorological
Organization that the erratic global weather patterns of the past several years cor-
respond with the predictions of global warming, it is more obvious than ever that
this is a real problem that needs to be addressed in the immediate future. Respon-
sible legislation should address this by developing tough standards for carbon diox-
ide emissions, as well as mercury, sulfur dioxide, and nitrogen oxides.

The so-called Clear Skies Act consistently places the concerns of polluters over the
health concerns of the citizens of this Nation, and this should not be tolerated.

Mr. BARTON. Seeing no other members present, the Chair is
going to proceed. The members that deferred their opening state-
ments, that were here at the time we had opening statements, will
have an additional 3 minutes. All members who come will get 5
minutes.

We want to welcome Mr. Holmstead to the subcommittee, and
recognize you for such time as you may consume. Your entire writ-
ten statement is in the record, so you may summarize. But wel-
come to the committee.

STATEMENT OF HON. JEFFERY HOLMSTEAD, ASSISTANT AD-
MINISTRATOR FOR AIR AND RADIATION, ENVIRONMENTAL
PROTECTION AGENCY

Mr. HOLMSTEAD. Thank you very much, Mr. Chairman.

It really is an honor to be here today and to appear in front of
you again. I had planned to begin by singing a rousing rendition
of Happy Birthday to Mr. Dingell. But now that Chairman Tauzin
has already recognized this day, I think I will defer in all of our
interests.

I have been looking forward to this opportunity for quite some
time. And at your invitation, I am going to depart from custom a
little bit, and rather than reading a statement, what I would like
to do is just give a relatively brief presentation and go through
some slides in the hope that we can collectively understand some
of these issues a little bit better. And I do hope, in particular, that
I can begin to overcome Mr. Dingell’s skepticism.

As a number of you have mentioned, the air in our country has
gotten significantly cleaner over the last 30 years because of the ac-
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tions of this committee and committees in the Senate and actions
by the full Congress. And it really is remarkable progress when you
look at the reductions in air pollution in the face of enormous eco-
nomic growth, growth in the use of energy, growth in the vehicle
miles traveled by our vehicles.

Over the last 30 years, as we have implemented all of these pro-
grams, I think we have collectively learned a lot. The Congress,
certainly EPA that has been in charge of these programs, we have
learned that some programs have worked extremely well and been
highly efficient; we have learned that other programs haven’t
worked so well. What we have tried to do within the Agency is to
take advantage of everything that we have learned over the last 30
years. And the Clear Skies Act proposal is really historic, I believe
in the history of environmental law in this country, because it is
the first time that an administration has proposed to review care-
fully a piece of environmental legislation and to expand and mod-
ernize and take advantage of the parts that work very well and use
those to replace the parts that haven’t worked as well. And as a
result, what I can guarantee you this morning is, if you adopt
Clear Skies, we will get greater environmental benefits, certainly
over the next decade, substantially—substantially cleaner air qual-
ity in this country. We will do it at the lowest possible cost. If we
were to achieve these same benefits using the traditional mecha-
nisms, it would be much more costly. We can do it in a way that
provides certainty to the environment so we know exactly and so
States in particular can do the air quality planning. It provides cer-
tainty to the power sector because they can go to the financial mar-
ketlzos and know exactly what their regulatory obligations are going
to be.

A lot of you have mentioned concern about natural gas, which is
a big concern of ours as well. Secretary Abraham has said, and we
agree, that this is one of the most important things we can do to
ensure against natural gas price increases, which is important to
almost every business in this country, and every consumer who
heats his or her house with natural gas. By providing clear targets,
clear certainty, what we get is much cleaner air from the installa-
tion of advanced control technology on coal so that the utility sector
is not driving up the price of natural gas. We can do this in a way
that will avoid most of the litigation that we constantly undertake.
By taking advantage of the mechanism that this committee de-
bated and adopted by back in 1990—and with some slides here I
would like to just show you a little bit more about really what that
has accomplished. But if I can, if you can go through—oh. The slide
is already up. I am looking at myself up there in the television
screen and not seeing the map.

This map you see right now is based on the most recent moni-
toring data. These are equipment that we have out in the field
around the country. It shows the counties that currently do not
meet the Clean Air Act standards for either ozone or fine particles.
This is something in the order of 350 counties. You will see that
California has a pronounced problem largely because of geography
and climate. And then east of the Mississippi, almost every major
urban area in the country at this point doesn’t meet our current—
the most stringent Clean Air Act standards we have ever had.
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Now, we know an awful lot about this problem, a lot more even
than we knew about 10 years ago. And I just wanted to quickly
show you this chart. The basic approach of the Clean Air Act is for
the Federal Government to set these national ambient air quality
standards and then tell States and cities that they have to decide
the best way to meet those standards. And they are restricted to
what they can do within their jurisdiction. What this chart shows
is the breakdown between the sources of the pollution that con-
tribute to fine particle pollution, which we think is the most serious
air quality issue, and these are sort of chosen at random. We didn’t
mean to get all the Midwest cities. This is indicative of every city
east of the Mississippi.

The red part of the bar shows the portion of the fine particle pol-
lution that comes from outside the local area, from regional trans-
port. The yellow part is the part that that urban area actually has
control over. So, for instance, if you look at Cincinnati in this slide,
they can eliminate all of the local, all the local air pollution sources
completely and they would still not meet the Federal standards of
15 micrograms per cubic meter. You will see that no matter where
we look through the eastern United States, by far the biggest part
of the fine particle pollution problem is this regional transport that
comes in, really, throughout the eastern United States.

Well, let me tell you another thing we know about that. In all
of those cities east of the Mississippi, the single largest part of
that—and for those of you who are interested in even more detail,
we can provide it to you. But we have a lot of studies showing that
the biggest part of that problem is sulphate. And the sulphate
emission, the sulphate part of the fine particles comes from SO,
emissions, and by far the lion’s share of the SO,, comes from the
burning of coal for electric power from power plants. Another big
part is nitrate that comes from NOx emissions. So let me quickly
point you to this chart that shows that nationally the power sector
is responsible for about 63 percent of the SO,. It is actually even
higher than that in the eastern part of the United States, respon-
sible for about a fourth of the NOx emissions. And if you look at
that NOx chart, you see that big green slice is the transportation
sector. That part is shrinking over time as the fleet turns over with
cleaner cars and cleaner trucks that are in place now. So the power
sector, notwithstanding the progress that has been made, continues
to be primarily responsible for this regional transport that causes
the nonattainment problem in the entire eastern United States, at
least in the major urban areas.

Now, as several of you have pointed out, there are mechanisms
in the Clean Air Act that will eventually address this problem. And
let me just give you an indication and sort of a summary of what
that looks like on the next slide, if I can.

This is a time line that captures not every regulatory action but
the major regulatory actions EPA takes that will effect the power
sector between now and about 2018. Now, almost every one of
these steps requires that we go through a regulatory process that
you know well. We develop a proposal, we put it out for public com-
ment, we have public hearings. We do a final rule, we get litiga-
tion; that litigation drags things on and on. But that is the way the



17

Clean Air Act has worked relatively well, but it does mean that it
takes a long time to address some of these problems.

Now, what I would like to do for just a second is compare this
chart with the Acid Rain Program that many of you were involved
in developing. And let me just go over a couple of slides to sort of
keep this in mind. The other thing to point out about this, if I can,
is that it deals with one pollutant at a time. We deal, we have this
mercury MACT standard that Mr. Allen and others have men-
tioned that deals just with mercury. Then we have the ability to
use other sections to look at SO, to look at NOx, and we have dif-
ferent timeframes for each of those. So, just keep that in mind.

If T can go to the next slide. This shows on the ground real data
about what has happened under the Acid Rain Program with sulfur
emissions. On the left is actual measured data showing sulphate
deposition prior to the 1990 Act that many of you were involved in.
And you can—I think it is fairly obvious from the color scheme, but
the darker the red color, the greater the concentration of sulfur ac-
tually that is deposited in that area. That is from pre-1990. If you
look at the 1999 to 2001 data, on the right side you will see that
all of those red areas have shrunk pretty dramatically. We can
measure in the environment just how effective this program has
been. And as some of you may remember, one of the concerns about
the Acid Rain Program is that it would result in so-called hot spots;
that you would have areas that actually got worse. In fact, not only
EPA but a number of groups have looked at this issue, and this
slide demonstrates that while we haven’t completely eliminated the
problem, we certainly haven’t made it worse anywhere; we have
made it better everywhere.

Now, one other thing about the Acid Rain Program I just wanted
to show you visually. Because it is a market-based program that
allows the utility sector collectively to find the least costly way of
achieving these reductions, it has turned out to be much less ex-
pensive than people envisioned back in 1990. I was peripherally in-
volved in some of those discussions, and I remember discussions
about how much the cost would be to impose that cap, about a 50
percent reduction in SO, emissions. And back in 1990, EPA esti-
mated the annual cost would be about $5.7 billion. The 1ndustry es-
timated $7 billion. Four years later, as people had an economic in-
centive to go out and find the best ways to reduce these emissions,
the most effective ways, the estimates of full implementation went
from—again the industry, in this case EPRE which is associated
with EEI, that estimated went from $7 billion a year to $2.5 billion
a year. GAO estimated $2.3 billion a year. And 8 years later, in
1998, the most recent study, EPRE, estimated its estimate or re-
vised its estimate downward to $1.6 billion, a very well-recognized
think tank, RFF, projects it is about $1 billion a year.

So in terms of its cost-effectiveness, there is no other tool that
has ever been developed that is nearly as cost-effective as this one
for controlling stationary sources of air pollution. But just as im-
portantly, it is the most environmentally efficient approach that we
are aware of. Under the Acid Rain Program, we know that we have
virtually 100 percent compliance. How do we know that? We know
that because every stack out there in the country has a continuous
emissions monitor. So we monitor on an ongoing basis exactly what
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the emissions are. It is completely transparent to everyone. We
don’t have teams of lawyers, we don’t have teams of inspectors. We
have a relatively small number of people largely in Washington
that monitors these data. And we have other ways of electronically
monitoring the monitors. So this is the only program we know of
where we can say we have virtually 100 percent compliance. We
have never had to bring an enforcement action. It is effectively self-
enforcing because it is so transparent. So from a cost perspective,
from an effectiveness standpoint, the success of this program that
many of you were involved in developing has been absolutely amaz-
ing.

So what we have tried to do is think back to that slide I showed
you just a second ago that has the time line with all those different
things on it. We have tried to consolidate those into a single pro-
gram that looks like the Acid Rain Program. And that is what I
show here on this slide, where we basically tell the industry, all
these affected sources, that they have to reduce their emissions of
SO, from 11 million tons to 3 million tons in two phases, NOx from
5 million to 1.7 million, mercury from 48 tons to 15 tones. Approxi-
mately 70 percent from each of these things across time. And so we
know really what this means.

And let me shows you what this means environmentally, if I can,
on the next page. I am sorry this is a little hard to read. I think
you have slides in front of you.

This shows on the top the areas the counties that are——

Mr. WAXMAN. Excuse me, Mr. Chairman. Mr. Holmstead has a
lot of charts up here.

Were they given to us with your written testimony?

Mr. HOLMSTEAD. I believe they were, yes.

Mr. BARTON. Well, they were handed out. I don’t believe we had
them in advance.

Mr. WaxMAN. Well, the rules do require that testimony be given
in advance. And we had written testimony given to us in advance
without these charts.

Mr. BARTON. The testimony was given in advance. The graphics,
I saw for the first time today, but the written testimony has been
at the committee level since last week.

Mr. WAXMAN. Mr. Chairman, I don’t think Mr. Holmstead is fol-
lowing the written testimony. He is extemporaneously going
through some of the points he wants to make, but is not—you are
not reading from the written testimony. Are you?

Mr. HOLMSTEAD. No, I am not. I thought it would be most——

Mr. BARTON. And he is not required to read from the written tes-
timony. There is no rule that requires him to do that.

Mr. WAXMAN. And, Mr. Chairman, is this an unlimited time
presentation?

Mr. BARTON. I told the gentleman, since he is the first adminis-
tration witness on this important initiative, that he would be given
such time as he may consume.

Mr. WAXMAN. Well, I have no objection to that, although it is un-
usual. We have never had that before. But it is contrary to the
rules to have a written statement given to us in advance that is
not part of the presentation or not being followed in the presen-
tation, and graphics that are used that have not been submitted to
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usd in advance. I am sure these graphics were available before
today.

Mr. BARTON. I think it is important, given the complexity of this
issue, to give this particular witness ample time to explain it and
go into details. This is the first of many hearings. As I said in my
opening statement, it is important that we get this right. And one
of the ways to get it right is to get the facts on the table. Mr.
Holmstead, if not the most authoritative, is one of the most author-
itative administration officials on this issue, and it is important to
give him opportunity to explain the proposal.

Mr. WAXMAN. Mr. Chairman, I don’t quarrel with that, but I
hope we will be given ample time to question him so that we can
get all the facts out from not just his perspective but from a give
and take.

Mr. BARTON. Well, I would point out, it is highly unusual for a
member to interrupt a witness who is giving testimony. But I have
given the gentleman from California that courtesy.

Mr. HOLMSTEAD. And I am really pleased to stay as late as any-
one has questions and to follow up. If you have questions about
these slides. I apologize. I thought we had gotten these up a little
earlier, but I would be quite happy to go through any questions you
might have about——

Mr. WAXMAN. Thank you very much, Mr. Holmstead and Mr.
Chairman. I appreciate the willingness to cooperate.

Mr. BARTON. Please continue.

Mr. HOLMSTEAD. And I am nearing the end, but sometimes I get
worked up about this. We have all been spending a lot of time—
the bulk of the last couple of years working through all these
issues. I think I just have three more slides I wanted to walk you
through.

This top map shows—again, this is monitored data—counties
throughout the country that do not meet the fine particle standard.
You will see there are 129 counties that exceed that standard
today. We have done the most comprehensive air quality modeling
study ever done at the national level to look at the impacts of clear
skies along with a diesel rule that we have recently proposed, along
with some other actions that States and local governments have
taken, and you go in the next 17 years from this top slide, 129
counties to this bottom slide, where other than California—and I
am sorry, Mr. Waxman.

California has some unique challenges that aren’t really related
to the power sector, but other than California, we virtually elimi-
nate the nonattainment problem, and even in these few areas that
remain, they are very—the air quality has gotten much better.

So with one exception, each of these areas that still isn’t quite
into attainment is within one microgram per cubic meter of meet-
ing the standard, and many of you were around back in 1997 when
there was substantial debate about how we would ever meet the
new PM, s standard. Now we know with the combination of strin-
gent diesel regulations and the clear skies approach, this multi-
pollutant approach, we can go from this top map to the bottom
map.

Now, let me show you ozone, and many of you have worked on
ozone issues for years and years and know how intractable those
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have been. Right now we have 290 counties, home to about 110
million people that live in counties that exceed the new more strin-
gent 8-hour ozone standard. Again, you look out to 2020, and we
go way, way down, and, again, even these areas that continue to
be out of attainment are much closer.

Now, in the case of ozone, much of this has to do with other
things besides just clear skies. In particular the NOx SIP Call, the
mobile source rules that are in place, including some of the ones
we have done in the last couple of years, but the combination of
these all these things gets you from a situation where today—and
I look at the States represented here, and air quality is substan-
tially better everywhere, and most areas come into attainment, or
at least they are within shouting distance.

Now, because we use this highly efficient mechanism, let me just
go to one more slide to show you, for those of us who are also con-
cerned about energy security and energy diversity in this country,
one of the big concerns that we have all had in designing this sort
of an approach is really what does it mean. Does it make us overly
dependent on natural gas, and the answer is absolutely not. We
have analyzed this extensively. The Department of Energy, the En-
ergy Information Agency and the use of coal continues to grow in
this country. The chart on the bottom left shows current usage—
I am sorry. 1990, 2000, 2020, and the use of coal continues to grow.
What happens is it is just well controlled coal. We can break this
down by region. Our projections are that you—it stays roughly the
same in the Powder River Basin, goes up slightly in Appalachia,
goes up substantially in the Interior. I am happy to explain more
why that is, but all of these things, we and others have studied ex-
tensively.

So we can do this without driving us to natural gas. We can do
it without costing jobs, and how do we do it? We do it by using the
title 4 approach that many of you were involved in designing to
really replace a lot of the other parts of the Act that haven’t
worked so well.

Now, one last slide, and then I do very much appreciate the extra
time you have given me. What we can say categorically is that be-
cause of the cumbersomeness of the current Clean Air Act process,
we can do very little about the—in particular, the PM, s problem
between now and at least over the next decade. So we look just out
through 2010, because of the way our models work, and we can
show you in 2010 these are benefits that we would get under Clear
Skies that we cannot get under the Clean Air Act. And I am happy
to go into as much detail as anybody is interested in going into, but
I can tell you that in 2010, there will be almost 8,000 premature
deaths avoided that we can’t do under the Clean Air Act, and I will
go kinto detail about what we can and we can’t do and how long that
takes.

Almost 8,000 premature deaths in 2010 alone, and the benefits
begin almost immediately because of the way this program works.

When Congress speaks, when Congress puts deadlines and caps
in place, markets move, because people know those are in place. If
we go through all of our other procedures, what does the private
sector do? They litigate, because that is the way the world works.
When Congress acts, put these deadlines in place, we know it is
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going to happen, and you have got almost 8,000 premature deaths
avoided, 5,400 cases of chronic bronchitis, hospitalization, emer-
gency room visits avoided, about 17,000, and nonfatal heart at-
tacks, 13,000 avoided. This is in 2010 alone. These are benefits
that we can’t get under the current Clean Air Act.

So, again, I very much appreciate the opportunity to present this
information, and I am delighted to answer any questions that any-
one may have, but I just want to reiterate that by modernizing the
Clean Air Act, by moving forward on this important initiative, we
can provide greater environmental benefits. We can do it at less
cost. We can provide certainty for the environment. We can provide
certainty for the industry, and we can ensure that we keep energy
prices low for consumers.

Thank you very much, Mr. Chairman.

[The prepared statement of Hon. Jeffrey Holmstead follows:]

PREPARED STATEMENT OF JEFFREY HOLMSTEAD, ASSISTANT ADMINISTRATOR, U.S.
ENVIRONMENTAL PROTECTION AGENCY

I. INTRODUCTION

Thank you, Mr. Chairman and Members of the Committee for the opportunity to
speak with you today about the Clear Skies Act of 2003. Based on one of the most
successful programs created by the Clean Air Act, Clear Skies is a proposal to sub-
stantially reduce emissions of the three most harmful pollutants from power genera-
tion—land to do so in a way that is much faster and more efficient than under cur-
rent law.

As President Bush said in the State of the Union Address, Clear Skies will ad-
vance our goal of “promot[ing] energy independence for our country, while dramati-
cally improving our environment.” The Administration is committed to working with
this Subcommittee and Congress to pass legislation this year. The widespread sup-
port for multi-pollutant legislation to reduce power plant emissions is a strong indi-
cator that the time for action on this critical issue is now. Failure to enact Clear
Skies this year will delay important public health and environmental benefits.

This country should be very proud of the progress we have already made in clean-
ing up our air. According to the Environmental Protection Agency’s (EPA) first Draft
Report on the Environment, since the Clean Air Act was first enacted in 1970, total
national emissions of the six most common air pollutants have been reduced 25 per-
cent. Remarkably, this improvement in national air quality has occurred even while,
during the same 30-year period, the U.S. Gross Domestic Product increased 161 per-
cent, energy consumption increased 42 percent, and vehicle miles traveled increased
149 percent.

Although we have made much progress since 1970, we still face major air quality
challenges in many parts of the country. Clear Skies is the most important next step
we can take to address these challenges and achieve healthy air and a clean envi-
ronment for all Americans. Clear Skies would make great strides towards solving
our remaining air quality problems in a way that also advances national energy se-
curity and promotes economic growth. It would reduce power plant emissions of sul-
fur dioxide (SO,), nitrogen oxides (NOx) and mercury by approximately 70 percent
from today’s levels and do it faster, with more certainty, and at less cost to Amer-
ican consumers than would current law. With Clear Skies, power plants would emit
far less over the next decade than they would under the current Clean Air Act. Be-
cause of the innovative cap-and-trade approach used in Clear Skies, power plants
would have an incentive to start reducing emissions as soon as Clear Skies is
passed, resulting in emissions reductions more quickly than required.

EPA recently updated our analyses of Clear Skies using the most recent air qual-
ity data, population census information, and modeling techniques. This modeling
represents the most sophisticated, comprehensive, detailed national modeling EPA
has ever produced. These analyses reaffirm that Clear Skies would greatly reduce
air pollution from power plants while ensuring a reliable, affordable supply of elec-
tricity.

When fully implemented, Clear Skies would deliver tens of billions of dollars in
annual health benefits, prolong thousands of lives and prevent millions of illnesses
each year, provide billions of dollars of economic benefits, and save millions of dol-
lars in health care costs. The added benefit of Clear Skies would virtually assure
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attainment of the new ozone and particulate matter standards for much of this
country, providing air that meets the new, more protective health-based national air
quality standards to millions of people. Achieving the national standards has been
a problem that has plagued our nation’s communities for decades. Clear Skies would
also virtually eliminate chronic acidity in northeastern lakes, reduce nitrogen load-
ing in coastal waters, and help restore visibility in our national parks and wilder-
ness areas.

The Clean Air Act has been, and continues to be, a vehicle for great progress in
improving the health and welfare of the American people. The Clear Skies Act sub-
stantially expands one of the most successful Clean Air Act programs—the Acid
Rain Program—and reduces the need to rely on complex and less efficient programs.
The result would be significant nationwide human health and environmental bene-
fits; certainty for industry, states and citizens; energy security; and continuing low
costs to consumers.

II. CLEAR SKIES PROVIDES SIGNIFICANT BENEFITS

The heart of Clear Skies is a proven cap-and-trade approach to emissions reduc-
tions. Mandatory caps restrict total emissions and decline over time. When fully im-
plemented, Clear Skies would result in a 70% reduction in emissions of SO,, NOx
and mercury from today’s levels. Clear Skies would continue the existing national
cap-and-trade program for SO,, but dramatically reduce the cap from 9 million to
3 million tons. Clear Skies would also use a national cap-and-trade program for
mercury that would reduce emissions from the current level of about 48 tons to a
cap of 15 tons, and would employ two regional cap-and-trade programs for NOx to
reduce emissions from current levels of 5 million tons to 1.7 million tons.

Although national in scope, Clear Skies recognizes and adjusts for important re-
gional differences in both the nature of air pollution and the relative importance of
emissions from power generation. The eastern half of the country needs reductions
in NOx emissions to help meet the ozone and fine particle standards, which gen-
erally are not a regional issue in the western half of the county (with the exception
of California, which does not have significant emissions from existing coal-fired
power plants). The western half of the country needs NOx reductions primarily to
reduce the regional haze that mars scenic vistas in our national parks and wilder-
ness areas, and the nitrogen deposition that harms fragile forests. Recognizing these
regional differences, Clear Skies would establish two trading zones for NOx emis-
sions and prohibit trading between the zones to ensure that the critical health-driv-
en goals in the East are achieved.

Clear Skies also recognizes the special visibility protection measures that have
been developed by states participating in the Western Regional Air Partnership
(WRAP). Clear Skies would essentially codify the WRAP’s separate SO, backstop
cap-and-trade program, which would come into effect only if the WRAP states did
not meet their 2018 SO, emissions targets.

Finally, Clear Skies requires tough, technology-based new source standards on all
new power generation projects and maintains special protections for national parks
and wilderness areas when sources locate within 50 km of “Class I” national parks
and wilderness areas.

Significant Public Health and Environmental Benefits

The public health and environmental benefits of Clear Skies present compelling
reasons for its immediate passage. EPA’s new analysis projects that, by 2010, reduc-
tions in fine particle and ozone levels under Clear Skies would result in billions of
dollars in health and visibility benefits nationwide each year, including prolonging
as many as 7,900 lives annually. Using an alternative methodology, Clear Skies
would prolong 4,700 lives annually by 2010. EPA’s base methodology for calculating
benefits shows that Americans would experience significant health benefits each
year by 2020, including:

e 14,100 fewer premature deaths;

e 8,800 fewer cases of chronic bronchitis;

e 23,000 fewer non-fatal heart attacks;

e 30,000 fewer visits to hospitals and emergency rooms for cardiovascular and res-
piratory symptoms, including asthma attacks; and

e 12.5 million fewer days with respiratory illnesses and symptoms.

Using an alternative methodology, by 2020 Americans would experience 8,400 fewer

premature deaths each year.

We have not developed methodologies for quantifying or monetizing all the ex-
pected benefits of Clear Skies. Still, under all of our analytical approaches, it is
clear that the benefits far exceed the costs. EPA estimates that the monetized value
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of the health benefits we can quantify under Clear Skies would be $110 billion an-
nually by 2020—substantially greater than the projected annual costs of approxi-
mately $6.3 billion. An alternative approach projects annual health benefits of $21
billion, still significantly outweighing the costs. The Agency estimates an additional
$3 billion in benefits from improving visibility at select national parks and wilder-
ness areas. These estimates do not include the many additional benefits that cannot
currently be monetized but are likely to be significant, such as human health bene-
fits from reduced risk of mercury emissions, and ecological benefits from improve-
ments in the health of our forests, lakes, and coastal waters.

Clear Skies would achieve most of these benefits by dramatically reducing fine
particle pollution caused by SO» and NOx emissions, which is a year-round problem.
Of the many air pollutants regulated by EPA, fine particle pollution is perhaps the
greatest threat to public health. Hundreds of studies in the peer-reviewed literature
have found that these microscopic particles can reach the deepest regions of the
lungs. Exposure to fine particles is associated with premature death, as well as
asthma attacks, chronic bronchitis, decreased lung function, and respiratory disease.
Exposure is also associated with aggravation of heart and lung disease, leading to
increased hospitalizations, emergency room and doctor visits, and use of medication.

By reducing NOx emissions, Clear Skies also would reduce ozone pollution in the
eastern part of the country and help keep ozone levels low in the western portion
of the country. Ozone (smog) is a significant health concern, particularly for children
and people with asthma and other respiratory diseases who are active outdoors in
the summertime. Ozone can exacerbate respiratory symptoms, such as coughing and
pain when breathing deeply, as well as transient reductions in lung function and
inflammation of the lung. Ozone has also been associated with increased hos-
pitalizations and emergency room visits for respiratory causes. Repeated exposure
over time may permanently damage lung tissue.

Clear Skies would help move us from a situation where nearly every major urban
area is projected to be out of attainment with the ozone and fine particle standards,
to a scenario where only a few major cities would continue to have nonattainment
problems. Based on current data (1999-2001 data), 129 counties nationwide (114
counties in the East) currently exceed the fine particle standard and 290 counties
nationwide (268 counties in the East) currently exceed the new ozone standard. As
a result, 45% of all Americans live in counties where monitored air was unhealthy
at times because of high levels of fine particles and ozone. Clear Skies would dra-
matically reduce that number. By 2020, the combination of Clear Skies, EPA’s pro-
posed rule to decrease emissions from nonroad diesel engines, and other existing
state and federal control programs, such as pollution controls for cars and trucks,
would bring all but 18 counties nationwide (including only 8 counties in the East)
into attainment with the fine particle standards and all but 27 counties nationwide
(including only 20 counties in the East) into attainment with the ozone standards.
Even in the few areas that would not attain the standards, Clear Skies would sig-
nificantly improve air quality. This would make it easier for state and local areas
to achieve the new ozone and fine particle standards. Throughout the West, Clear
Skies would hold emissions from power plants in check, preserving clean air in high-
growth areas and preventing degradation of the environment, even as population
and electricity demand increase.

[See Attached Figures 1 and 2, Attainment with Fine Particle and Ozone Stand-
ards]

Clear Skies would also reduce mercury emissions from power plants. EPA is re-
quired to regulate mercury because EPA determined that mercury emissions from
power plants pose an otherwise unaddressed significant risk to health and the envi-
ronment, and because control options to reduce this risk are available. Mercury, a
potent toxin, can cause permanent damage to the brain and nervous system, par-
ticularly in developing fetuses when ingested in sufficient quantities. People are ex-
posed to mercury mainly through eating fish contaminated with methylmercury.

Mercury is released into the environment from many sources. Mercury emissions
are a complex atmospheric pollutant transported over local, regional, national, and
global geographic scales. EPA estimates that 60% of the mercury falling on the U.S.
is coming from current man- made sources. Power generation remains the largest
man-made source of mercury emissions in the United States. In 1999, coal-fired
power plants emitted 48 tons of mercury (approximately 37% of man-made total).
These sources also contribute one percent of mercury to the global pool.

Mercury that ends up in fish may originate as emissions to the air. Mercury emis-
sions are later converted into methylmercury by bacteria. Methylmercury accumu-
lates through the food chain: fish that eat other fish can accumulate high levels of
methylmercury. EPA has determined that children born to women who may have
been exposed to high levels may be at some increased risk of potential adverse



24

health effects. Prenatal exposure to such levels of methylmercury may cause devel-
opmental delays and cognitive impairment in children. Clear Skies will require a
69% reduction of mercury emissions from power plants.

In addition to substantial human health benefits, Clear Skies would also deliver
numerous environmental benefits. Nitrogen loads to the Chesapeake Bay and other
nitrogen sensitive estuaries would be reduced, reducing potential for water quality
problems such as algae blooms and fish kills. In fact, the Chesapeake Bay States,
including NY, VA, MD, PA, DE, WV and DC, recently agreed to incorporate the ni-
trogen reductions that would result from Clear Skies legislation as part of their
overall plan to reduce nutrient loadings to the Bay. Clear Skies would also accel-
erate the recovery process of acidic lakes, eliminating chronic acidity in all but 1%
of Northeastern lakes by 2030. For decades fish in the Adirondacks have been deci-
mated by acid rain, making many lakes completely incapable of supporting popu-
lations of fish such as trout and smallmouth bass. The Acid Rain Program has al-
lowed some of these lakes and the surrounding forests to begin to recover; Clear
Skies would eliminate chronic acidity in Adirondack region lakes by 2030. Clear
Skies would also help other ecosystems suffering from the effects of acid deposition
by preventing further deterioration of Southeastern streams. Finally, Clear Skies
would improve visibility across the country, particularly in our treasured national
parks and wilderness areas, resulting in improvements of approximately two to
seven miles in visual range in many areas. For example, in the Southeast, Clear
Skies would improve the visual range by two to four miles.

Clear Skies is designed to ensure that these public health and environmental ben-
efits are achieved and maintained. By relying on mandatory caps, Clear Skies would
ensure that total power plant emissions of SO,, NOx and mercury would not in-
crease over time. This is a distinct advantage over traditional command-and-control
regulatory methods that establish source-specific emission rates but which allow
total emissions to increase over time. Like the Acid Rain Program, Clear Skies
would have much higher levels of accountability and transparency than most other
regulatory programs. Sources would be required to continuously monitor and report
all emissions, ensuring accurate and complete emissions data. If power plants emit
more than allowed, financial penalties are automatically levied—without the need
for an enforcement action. More importantly, every ton emitted over the allowed
amount would have to be offset in the following year, ensuring no net environmental
harm. This high level of environmental assurance is rare in existing programs;
Clear Skies would make it a hallmark of the next generation of environmental pro-
tection.

Reasonable Costs and Energy Security for Consumers and Industry

The President directed us to design Clear Skies to meet both our environmental
and our energy goals. Under Clear Skies, electricity prices are not expected to be
significantly impacted. Our extensive economic modeling of the power industry
looked at a broad array of factors to gauge the effects of Clear Skies on the energy
ilndustry—and they all show that cleaner air and energy security can go hand-in-

and.

Clear Skies would maintain energy diversity. With Clear Skies, coal production
for power generation would be able to grow by 10 percent from 2000 to 2020 while
air emissions are significantly reduced. EPA’s extensive economic modeling for Clear
Skies demonstrates that the proposal’s emission reductions would be achieved pri-
marily through retrofitting controls on existing plants. Clear Skies’s timeframe and
certainty enable the power sector to meet aggressive emission reduction targets
without fuel switching. This is important not only to power generators and their
consumers who want to continue to rely on our most abundant, reliable, affordable
and domestically secure source of energy, but also to other consumers and industries
whose livelihoods could be hurt by a rise in natural gas prices. Our analysis shows
that Clear Skies would have little effect on natural gas prices.

Under Clear Skies by 2010, more than two-thirds of U.S. coal-fired generation is
projected to come from units with billions of dollars of investment in advanced SO»
and/or NOx control equipment (such as scrubbers and Selective Catalytic Reduction,
which also substantially reduce mercury emissions). In 2020, the percentage is pro-
jected to rise to over 80 percent. Cost effective strategies and technologies for the
control of sulfur dioxide and nitrogen oxides emissions exist now, and—thanks in
good part to the Clear Skies market-based system—improved methods for these pol-
lutants, and for mercury, are expected to become increasingly cost-efficient over the
next several years. In fact, the Institute of Clean Air Companies forecasts that the
U.S. markets for most technology sectors will remain fairly strong, adding momen-
tum to the air pollution control technology industry. We expect that the Clear Skies
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Act will provide great benefits to American jobs in the engineering and construction
industries.

One of the key reasons Clear Skies would be cost-effective is its reliance on cap-
and- trade programs. Like the Acid Rain Program upon which it is based, Clear
Skies would give industry flexibility in how to achieve the needed emission reduc-
tions, which allows industry to make the most cost-effective reductions and pass
those savings on to consumers. Power plants would be allowed to choose the pollu-
tion reduction strategy that best meets their needs (e.g., installing pollution control
equipment, switching to lower sulfur coals, buying excess allowances from plants
that have reduced their emissions beyond required levels). Like the Acid Rain pro-
gram, Clear Skies includes banking provisions, enabling companies to save unused
allowances for future use. Banking creates a tangible, quantifiable, economic incen-
tive to decrease emissions beyond allowable levels, which EPA projects will result
in significant early benefits due to over-compliance in the initial years, particularly
for SO,. It also leads to gradual emissions reductions over time, and therefore a less
disruptive transition to tighter emission controls needed to address lingering prob-
lems. Based on past experience under the Acid Rain Program, by placing a mone-
tary value on avoided emissions, Clear Skies would stimulate technological innova-
tion, including efficiency improvements in control technology, and encourage early
reductions.

EPA’s models, however, do not predict this technological innovation. The updated
analyses show that mercury control costs would be higher than were estimated last
year. We are still in the early stages of understanding how different technologies
will affect mercury emissions from power plants because mercury is not currently
regulated in the power sector. There is an ongoing dynamic research process spon-
sored by EPA, the Department of Energy (DOE), the Electric Power Research Insti-
tute (EPRI), and vendors specifically aimed at furthering our understanding of mer-
cury control, with new data being made available on a continuous basis.

Over the last year, both EPA and DOE’s Energy Information Agency (EIA) used
updated information to reassess what mercury emissions levels would be in 2010
after installation of NOx and SO, controls necessary to meet the Clear Skies’ SO,
and NOx caps (NOx and SO, control equipment also reduce some mercury emis-
sions—i.e., “cobenefit” reductions). Due to differences in assumptions and models,
the Administration estimates that these mercury emissions would range from 34 to
46 tons. EIA’s and EPA’s updated analyses estimate the incremental cost now of
complying with the 2010 cap to be $650 to $750 million per year.

A key feature of understanding this cost is the Clear Skies’ safety valve provision
that sets a maximum cost of $35,000 per pound of mercury emissions. The safety
valve is designed to minimize unanticipated market volatility and provide more
market information that industry can rely on for compliance decisions. The updated
modeling projects that the safety valve provision would be triggered if technology
does not improve in the future (the modeling does not include any assumptions
about how technology will improve). If the safety valve is triggered, EPA will borrow
allowances from the following year’s auction to make more allowances available at
the safety valve price. The future year cap is reduced by the borrowed amount, and
the emissions reductions are ultimately achieved.

EPA believes that, as technology develops, the cost of mercury controls will de-
crease. If it does not, the new analyses project greater mercury emissions in 2020
than did the 2002 analyses due to the triggering of the safety valve.

Assistance to State and Local Governments

Under the current Clean Air Act, state and local governments face the daunting
task of meeting the new fine particle and ozone standards. Clear Skies would sub-
stantially reduce that burden. By making enormous strides towards attainment of
the fine particle and ozone standards, Clear Skies would assist state and local gov-
ernments in meeting their obligation under the Clean Air Act to bring areas into
attainment with these health-based standards, and provide Americans with cleaner
air.

As noted previously, the combination of Clear Skies, EPA’s proposed rule to de-
crease emissions from nonroad diesel engines, and other existing state and federal
control programs—such as pollution controls for cars and trucks—would, by 2020,
bring all but 18 counties nationwide (including only 8 counties in the East) into at-
tainment with the fine particle standards and all but 27 counties nationwide (in-
cluding only 20 counties in the East) into attainment with the ozone standards.
Even 1in the few areas that would not attain the standards, Clear Skies would sig-
nificantly improve air quality. This would make it easier for state and local areas
to reach the ozone and fine particle standards.
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Clear Skies’ assistance to states goes beyond ensuring that power plants will re-
duce their emissions. Clear Skies relies on a common-sense principle—if a local air
quality problem will be solved in a reasonable time frame by the required regional
reductions in power plant emissions, we should not require local areas to adopt local
measures. Under Clear Skies, areas that are projected to meet the ozone and fine
particles standards by 2015 as a result of Clear Skies would have a legal deadline
of 2015 for meeting these standards (i.e., will have an attainment date of 2015).
These areas would be designated “transitional” areas, instead of “nonattainment” or
“attainment,” and would not have to adopt local measures (except as necessary to
qualify for transitional status). They would have reduced air quality planning obli-
gations and would not have to administer more complex programs, such as transpor-
tation conformity, nonattainment New Source Review, or locally-based progress or
technology requirements in most circumstances.

III. IMPROVING THE CLEAN AIR ACT WITH CLEAR SKIES

Clear Skies would improve the Clean Air Act in a number of ways. It would build
on the proven portions of the Clean Air Act—like the national ambient air quality
standards and the Acid Rain Program—and reduce reliance on complex, less effi-
cient requirements like New Source Review for existing sources. The mandatory
emissions caps at the heart of Clear Skies guarantee that reductions will be
achieved and maintained over time. In contrast, uncertainties with respect to regu-
latory development, litigation, and implementation time make it difficult to estimate
how quickly and effectively current regulations would be implemented under the
current Clean Air Act. The level of SO, and NOx reductions we expect by 2010 with
Clear Skies legislation would not be achieved under the existing Act. After that, we
know that Clear Skies would achieve significant reductions, while both the timing
and level of reductions under the current Clean Air Act are unclear.

Early Reductions

One of the major reasons we need Clear Skies now is that adoption of Clear Skies
would provide greater protection over the next decade than the traditional regu-
latory path. The Clear Skies Act will result in significant over-compliance in the
early years, particularly for SO», because sources are allowed to bank excess emis-
sions reductions. Because of the incentives provided by the cap-and-trade approach
used in Clear Skies, power plants would start reducing emissions almost as soon
as Clear Skies is passed. Without Clear Skies, EPA and the states will have to go
through regulatory processes to put the necessary emission control programs in
place. These regulatory processes take years and are subject to litigation—and
power plants would have no incentive to reduce emissions before the outcome of
those regulatory processes were known.

As a result, emission reductions under Clear Skies would start years earlier than
under the current regulatory approach. Clear Skies’ emissions reductions would cost
less since EPA does not have statutory authority under the current Clean Air Act
to design an integrated program that is as cost-effective as Clear Skies. Every year
that emissions reductions are delayed, we delay the health and environmental bene-
fits that would be achieved if Clear Skies were to become law.

Our analysis suggests that the amount of pollution controls that the industry will
have to install under Clear Skies over the next decade will stretch the limits of
available labor and other construction resources, but can in fact be accomplished
while maintaining energy reliability and continuing competitive electricity prices.

Legislation Now Is Better than Regulation Followed by Years of Litigation

Even if Clear Skies is not passed by Congress, power plants will be required to
reduce their emissions of SO,, NOx and mercury. There is no more cost-effective
way than Clear Skies to meet the requirements of the current Clean Air Act or to
achieve our public health and environmental goals. We know that, absent new legis-
lation, EPA and the states will need to take a number of regulatory actions, al-
though it is unclear now when the requirements will come into effect or what their
control levels will be.

Clear Skies has several benefits over the regulatory scheme that will otherwise
confront power generators. Clear Skies provides regulatory certainty and lays out
the timeframes necessary for managers to design a cost effective strategy tailored
to both their current budgets and future plans. Clear Skies is designed to go into
effect immediately upon enactment. Power plants would immediately understand
their obligations to reduce pollution and would be rewarded for early action. As a
result, public health and environmental benefits would begin immediately and re-
sult in emissions reductions more quickly than required. Given Clear Skies’ design,
it is unlikely that litigation could delay the program (particularly since Congress
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would decide the two most controversial issues—the magnitude and timing of reduc-
tions). In contrast, under the current Clean Air Act, power plants would not know
what their obligations would be until after EPA and states started and completed
numerous rulemakings.

Past experience suggests that litigation delays on the regulatory path are likely.
Our experience with two cap-and-trade programs—the legislatively-created Acid
Rain Trading Program and the administratively-created NOx SIP Call—illustrates
the benefits of achieving our public health and environmental goals with legislation
rather than relying solely on existing regulatory authority.

Though we project a great deal of benefits will arise from implementation of the
NOx SIP call, the journey down the regulatory path has been difficult and is not
yet over. The NOx SIP call was designed to reduce ozone-forming emissions by one
million tons across the eastern United States. The rulemaking was based on con-
sultations begun in 1995 among states, industry, EPA, and nongovernmental orga-
nizations. A federal rule was finalized in 1998. As a result of litigation, one state
was dropped and the 2003 compliance deadline was moved back for most states.
Most states are required to comply in 2004, although two states will have until 2005
or later. Meanwhile, sources in these states continue to contribute to Eastern smog
problems. Although the courts have largely upheld the NOx SIP Call, the litigation
is not completely over. Industry and state challenges to the rules have made plan-
ning for pollution control installations difficult, raised costs to industry and con-
sumers, and delayed health and environmental benefits.

In contrast, reductions from the Acid Rain Program began soon after it passed
(even before EPA finalized implementing regulations). There were few legal chal-
lenges to the small number of rules EPA had to issue—and none of the challenges
delayed implementation of the program. The results of the program have been dra-
matic—and unprecedented. Compliance has been nearly 100 percent. Reductions in
power plant SO, emissions were larger and earlier than required, providing earlier
human health and environmental benefits. Now, in the ninth year of the program,
we know that the greatest SO, emissions reductions were achieved in the highest
SO,-emitting states; acid deposition dramatically decreased over large areas of the
eastern United States in the areas where they were most critically needed; trading
did not cause geographic shifting of emissions or increases in localized pollution (hot
spots); and the human health and environmental benefits were delivered broadly.
The compliance flexibility and allowance trading has reduced compliance costs by
75 percent from initial EPA estimates.

[See 2001 Acid Rain Program Progress Report submitted for the record.]

It is clear from this example that existing regulatory tools often take considerable
time to achieve significant results, and can be subject to additional years of litiga-
tion before significant emissions reductions are achieved. Under this scenario, there
are few incentives to reduce emissions until rules are final and litigation is com-
plete, posing potentially significant delays in achieving human health and environ-
mental benefits.

The Clean Air Act contains several provisions under which EPA will be required
to impose further emission controls on power plants in order to enable states to
meet the new national ambient air quality standards (NAAQS) for PM2.5 and ozone.
For example, Section 126 of the Clean Air Act provides a petition process that states
can use to force EPA to issue regulations to reduce emissions of SO, and NOx from
upwind sources, including power plants. A number of states have indicated that
they intend to submit Section 126 petitions in the near future. However, compared
to Clear Skies, this approach will almost certainly involve years of litigation and un-
certainty about reduction targets and timetables.

Additional reductions are required from power plants through the regional haze
rule’s BART (Best Available Retrofit Technology) requirements and forthcoming
mercury MACT (maximum achievable control technology) requirements. EPA is re-
quired to propose by the end of 2003 a MACT standard for utility mercury emissions
that must be met, plant-by-plant, by every coal-fired utility with unit capacity above
25 megawatts. EPA is required to finalize this rule by the end of 2004. The Act gen-
erally gives sources three years within which to comply with MACT standards. This
compliance obligation could be delayed by a court if EPA’s rule is challenged.

Because these regulations will be the product of separate federal, state and judi-
cial processes, comparable health and environmental protection is likely to cost more
under the current Clean Air Act than under Clear Skies. EPA estimates that a com-
prehensive, integrated approach relying on cap-and-trade programs could reduce
costs by one-fourth as compared to the regulatory approach achieving comparable
emission reductions. These cost savings would be passed on to the public through
lower electricity prices and greater profitability to investors and owners of electric
generation.
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New Source Review

Some have suggested that Clear Skies is an attempt to undermine the Clean Air
Act. This is simply not true. To achieve the next generation of environmental
progress, we must build on the successful provisions in laws that have served us
well—and learn from those provisions that have not served us well, or have had
only limited success. New Source Review (NSR) is an example of a program that
EPA and stakeholders have long recognized is not working well.

There is a misconception that the principal goal of the NSR program is to reduce
emissions from power plants. This is simply incorrect. Reducing emissions from
power plants is the principal goal of Clear Skies. The NSR program is triggered only
when facilities emitting large amounts of air pollution are built, and when modifica-
tions at these facilities result in significant increases in air pollution. The NSR pro-
gram is not designed to result in nationwide reductions of air pollution from power
plants. When it comes to reducing harmful air emissions from power plants, Clear
Skies would accomplish more than NSR. Figure 3 illustrates how the coordinated
reductions that result from Clear Skies would improve air quality in the air shed
that affects the Great Smoky Mountains National Park. In our estimate, such sig-
nificant regional improvements could not be obtained in this time frame under the
NSR framework.

Clear Skies would significantly modify the NSR program for power plants, but
contain some important backstops. We expect that existing power plants would not
have to go through NSR for modifications. New sources would no longer have to go
through the entire NSR process, but some aspects of the process would still apply.
Although we believe that with a tight cap on emissions, new sources will always
install good controls, we did not want to run the risk that a new source would be
uncontrolled. Therefore, as a backstop, Clear Skies would require all new power
plants to meet New Source Performance Standards (NSPS) that are set in the stat-
ute at levels significantly more stringent than current NSPS levels.

In addition, new power generators locating within 50 km of a Class I area (e.g.,
national parks or wilderness areas) would still be subject to the current NSR re-
quirements for the protection of those areas. Finally, new power plants will also
have to meet the current NSR requirements that they will not cause or contribute
to a violation of the national ambient air quality standards.

IV. WINDOW OF OPPORTUNITY

Because of the lessons learned over the last decade, there is increasing support
for legislation such as Clear Skies that would significantly reduce and cap power
plant emissions and create a market-based system to minimize control costs. From
environmental groups to coal companies, there is increasing broad-based support
demonstrating that multipollutant legislation is a preferable path to cleaner air.
Such an approach would address an array of air pollution concerns associated with
power generation—including fine particles, smog, mercury deposition, acid rain, ni-
trogen deposition, and visibility impairment—at lower cost and with more certainty
than currently allowed by the Clean Air Act.

There is no better time for Congress to be considering multipollutant legislation.
President Bush has indicated that Clear Skies is his top environmental priority. The
number of proposals being considered by Congress also indicates a consensus behind
the basic idea of a multipollutant cap-and-trade approach. Organizations including
the National Governors Association, U.S. Conference of Mayors, National Associa-
tion of Counties, Large Public Power Council, Edison Electric Institute, Adirondack
Council, and numerous individual utilities have all expressed support for the scope
and framework of Clear Skies. If legislation passes quickly, we will begin achieving
emissions reductions and related health benefits now, not years from now. Congress
needs to act now so that we do not lose a decade’s worth of health and environ-
mental benefits from reducing fine PM pollution, smog, acid deposition, nitrogen
deposition, and regional haze. Further, as EPA continues to implement additional
forthcoming regulations under the existing framework of the Act, the likelihood of
our ability to pursue an integrated program diminishes—and with it diminish the
numerous advantages that I have delineated today of an approach like Clear Skies.

Legislation is also needed now to help states with their air quality planning and
provide incentives for industry innovation, which, in turn, would lower costs and
emissions. Such incentives are particularly compelling this year as we approach the
task of reducing mercury emissions from the power industry. If designed correctly,
legislation could provide the incentive that spurs technological innovation. When
stringent yet flexible mechanisms exist, substantial technological improvements and
steady reductions in control costs can be expected to follow.
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I hope this Congress will concur that there is no better time to pass this impor-
tant legislation. Every day that passes represents a lost opportunity to reduce emis-
sions and reap human health and environmental benefits. The “regulatory window”
is open now, allowing Congress to pass Clear Skies, based on a proven program, be-
fore EPA and the states must embark on a more complex and expensive traditional
regulatory process. Clear Skies provides a balanced approach that our nation needs
for meeting clean air goals, while safeguarding our economy and promoting energy
security. In short, Clear Skies is a clear win for the American people.



30

IA 10 “dd ‘IH MV Ul $81junod Buneoi oN 910N

(e1ep 1002-6661 UO paseq) Spiepuels auozo
1o/pue (S°Nd) a1o1ed auld Bunejoip Ajuaiing saiuno)



31

uoRNgUIUOS uegln

uonngLuo reucifal .

aAs|D U 1 Apyj A o SINOT'IS INed Ig-uully
{ b ! L —

! | °

- G
>
3
=
s
0L >
<
(4]
&
Gl o
c
e
3
0Z bl
74
(1}

000¢
SUOIIBIIUS2UOY 3|21Bd dul4 O} uoiNqLIuoY [euolbay A ueqin

wa|qoid € Sl uoiinjjod Jiy Jeuoibay



32

“$60.N0S [BIDIBWWOD PUE [BIJUSPISS) SSPNJOUI UOHSNGLI0D AJBUOTEIS JBUID

. UOISNQUI09

snosue|eosIN B
Areuopels Jsyi0o

uopenodsuel] @
Buissaooid feusnpu| omod o109 m

(%4€) Jomod 2u109|3

AnoJss

(%€9) 19mod o1192[3

(%22) 19Mmod 91109|3

sepIxQ usboiN apIxoiqg InJIng

sobuajjeys [eluswuolIAuUg pue yljesH 21jand
0} s101nqLIIU0Y uedlJIUbIg 8k sjuejd Jomod




33

‘suopdunsse
9s0y) Woup AleA ABW SUOISN]OUCO 8y} pue ‘ss9001d
JUBIWIOd-PpUB-B0I0U [BNSN 9Y) YBNOIY) pejonpucs
9 (i SBUNEWSIN S,¥dT "PSHEIS USAS JoU ‘95BD

3OS Ul 10 Paaldwod Uaaq Jou SABY Jey) sBubfews|nI
1noge suondWnNsse 9YeW 0} Yd3 10} AIessaosy sem §
‘sjusw@ANbal Yy Jualng jo sulew sy Buido@asp ul

onp sd|S ezeH
feuoibey puoses

wesboid Buipes |
9y} Jopun $82IN0s

$680IN0S 1HYd
144 40} eoueydwo)

10} 9ouendwon
L4

:SOVVYN

Wd 8ul- Jo} Bjep
JUSWUIENE I1SO1ET  SOVYN Wd ould M8N

anp sd|S ezeH [euoibey

?

sueld uoneuswaldw|

1OV
At unm
soueldwon

ajeq ._.
wsuiuene SOYVYN
8U0Z() 1y-g SNoLBS

sIeeh g Aaad soulgn] pue $19]10g 10} (SJSN) spiepuess
oouruLoped 90iN0s Mou 8y ayepdn o} palnbal §1 yd3

6008 S! 2)2p WUSWUIENE ISIl 84} '¥00T Ul poreubisep
BIE BUOZO 10 N ! ‘Oldwexa 1o} ‘uoeudisap jo a)ep syl
1J0 pokey Sl SSIEP JUSWUIBKE PUE [PIWANS-dIS 8YL ¢

‘JUBWISSESSE Z00Z 9U} U0
peseq PoIoPISUOD 8 PINOM SUCZO U0 UCHOE J8Yuny |

-sejep ejqIssod Jo afue € 9)esipul SaUj peloQ 910N

soIx0] ‘ezeH ““Nd ‘uley ploy

azeH] [euoified pue SDYYN
Wd Sul] Joj SuoISSILT *ON £0S
$SOIPPY 03 8|ny Hodsuel | ieisIow |

soueldwon
SOVVN Nd 8uld 1o} utey py
sealy ajeubiseq 1l SBYd

10VN
AN uoneulwieleQ
pasodold Amnoloy

suol ang

¢, suononpay -on sdIS mc_uxm:.

*ON [euoiboy - -PeH *ON ON

alqissod | enpsdis  ateg E9 oo

sjeq uopENS  juUSW ais
Wewueny salbelelS -uowseq -UBHY ON 9eq
SOVYN su0zO  uew SOYYN  eleg SOVYN usWUleRy BolY
8u0zQ jeuolboy J0  -URHY SUOZO JUSWUEYNY BuozZO M-8 snoueg Ju-|

1y-g  SSAUSAIOBYT  euoZQ Jy-g[eul  Baly 10} SBOIR
91eIopON $S8S8Y 1y-g  -Brey osoneg Iy-L  ajeubise(

‘\mco_mw_Eo 9SES.OUI JEL} SUOIEOIJIPOW ¥ $82IN0S MaU 10} SHWLID] HSN 7

19V J1Y Ues|) 1ualIng Jopun siuswalinbay
10 198 xa|dwo) e 994 P|NOM Slue|d Jamod



1999-2001

in

Acid Rai

ions in
1989-1991

Monitored Reductions in Wet Sulfate Deposition Under the Acid Rain Program

Building on Lessons Learned

Reduct

>40

I B ¢
[AVRRINE & B )

15
-~ 20

5 SPEeHRR
e kxRS

1
s
ot N
e
Riahin
e
coRlii RS R
B
R {20 iiowes i
; Lt

LI B e

L3 o Bk Lo b g s
Ar s ey

i R i

ERTUNChs R4t &
o

-

oo

S

25
0

35

>40

srovrdoviii
g
ERatas

Fiw dw .
i
fos

o
Gregaoiind
(s

P

b STy 16 $.4
Simmn o
R e
= it

sty
Siciy

etk
St

EEn

s

SR
2e 2104227
Pistoteie
Sx syl
sy

- nia e

o
S FEraiReets



35

suonoaloid 0661 UeY) 19MOT %G

19}g| sieah 19}e| sleah juswioeus
g sojewnsy ¥ sejewnsy }e s9leWNsy

—

Yo S v BN

($ 2661) suollid $

©

weiboid uley poy ayj jo uonejuswsjdwy [ng 1e siso payoaloid

pa1oadx3 uey} JoMmo S1S0)
:paulea] suossa uo buipjing



36

(8102) (0102) (suoy)

%69 Gl 92 12474 Anoseiy

{suoy)

(8102) (8002) S8pIX0

%/9 uoiiw 21 uoliw L°g uotiiu G usboIUN

{Suoy)

(8102) (0102) apixoiq

%E/ uonIw ¢ uoljiw G't ol |1 njing

uonejusweaduy
Iind 1e dep (0002)
suononpay Z 9seuyd den | aseyd | suoissiuzg
jelol

Buiwi] pue sdes :1oy sans 1e9|)




37

'£/020Z UI'SODIS 4291 YUM PIEPUEIS 9[OIEd Suld

bl 51 = prepuels GINd [Enuuy 9y pasox3 o} K131 sanunog g1 Bulurewsy

paepuels s|ollEd 8uld [enuuy
| paeox3 SaNUN0Y 62}

sapedad
OM] 1X3N 94} J19A0
Juswiuleny sjdnJed
aul4 anoadwy
Ajjenueisgnsg
PINOM
sweiboid 11y 1IBY10
Ylim saqS 1ed]D




38

17 0207 Ul SIS JBSID UM PIEPURIS AUOZO
Jnoy-g poa9ax3 0} Aj9y1] senunod Lz Bujuieway

_‘ qdd gg = piepue)g dU0ZQ JNOY-@

2'ul plepuelg 9uozo

sopeosaq ol PoaOX3 SANUN0D 067
OM] IX3N a8y}
J9A0 JUBWIUIENY
auozQ anoidw
Kllenuelsqns
pjnop sweibo.id
ay 18Yl0
YHM SapS Jed|D




ase)) oseq S, Vdd 0} PIedioo I8 Suononpay 4

39

g
sLog FEifEd
i

0EO4GL

09 9 0g
09<

uoloNpay BIdd

0202 Ul SeniS Jea|d yyum uonisodag Ainase ul sebuey peyosfoid

uonisodaqg Ainoiapy s9onpay SanS Jed|d



‘sjoedw Jusiayip moys Ko
pInom Butiepow s.v13 1$0 8,¥d3 dai pajuasaid sish(eue oy} 210N

002

oor

suoj uol||ju

009

suoy uolI

008

0007}

uoheIsuRS) 19MOd 104 B 00Z°L

$10§035 Jop 1040

0207 U} SIS JE31D YUM pajoafold
PUE ‘000Z ‘066 Ul UoldNpOId 0D

deegsil

Ehdiugi

%

eyoejeddy eroned ton

@5

| TSomunnn

esrEeTT

v
BARY 1RO 4

ol

101955 1oMOd SUT 10} UONONPOId 60D

G
A
Eid

0202 Ul S8lS Jea]D Yiim uolionpold paloafoid pue 0002
pue 0661 Ul uonesauan A11914109]3 10} UOIIONPOId [B0D



Benefits Begin Immediately Under Clear Skies

41

e
B
HEEE
Eranh

Fiid
R
(e
o
e
T
SR
G
3
duiniy

:

TR
i

s

4
o
7
i

i
i
2t
S
il
t z;;:é
gt
SIIES
i
iz

I

H
Fiiid
Bers

;

=
-
i

i

i
resitas

s

PrEt

b1t

el

S5aces
7
k5

£ N
3 St
m (SEsltE
{1 Niiieeig

2 Gint
A tted

S SR
TEEED PErgRy Fmpint:

Cittees

H

xeiniited
kb REh
Eb e
Bt Sl

<
S
FeLLEiTe Has)
T
S st
P TIerenEey
;xai—%ﬂexﬁ&;;:&é§§u:wﬁt 1
TR RNt
3 e

5
3

i
1

piiE
2
3
:

:
CE N
Ty

Feaas iy

«
E
HEE
i

TR
B

7,900
(4,700)

17,000
13,000

Premature mortality

e)

Chronic bronchitis

t

ma

(Alternative est

/ER

ion

izat

Hospital

visits
Non-fatal heart attacks




42

Mr. BARTON. I thank the gentleman for his testimony.

Before we begin, I want to comment on what Mr. Waxman said,
because I think it is important that we go by the rules, because we
are going to have a number of these hearings. I am reading from
page 2 of the committee rules where it talks about requirements
for testimony. It talks about rule 4(b)(1), that each witness has to
provide their testimony at least 2 works days in advance. This was
done. Each witness is given an opportunity to provide a brief oral
summary of their testimony.

Then it says the chairman of the subcommittee or the presiding
member may waive the requirements of this paragraph or any part
thereof, and I did waive the requirement that he had to provide a
brief summary, because obviously Mr. Waxman is correct that 15-
or 20-minute dissertation is not a brief summary, but I did specifi-
cally give him that waiver in my opening welcome to him.

Now, we are going to have a lot of hearings on the Clear Skies
Initiative, and I think it is imperative that we comply with the
rules, and I also think that we need to keep our wigs on tight and
not get all bent out of shape the very first crack out of the box. So
the gentleman, Mr. Holmstead, has said he is going to stay and we
are going to have at least two rounds of questions and perhaps
more if there is an interest in that, because we are going to get the
facts on the record.

So the Chair is going to recognize himself for the first 5 minutes
of questions. Please start the clock.

Mr. Holmstead, the Clear Skies Initiative, for the first time, reg-
ulates mercury, which was not regulated under the Clean Air Act
amendments of 1990. Now, when we regulated sulfur dioxide and
nitrogen oxide or NOx and SO,, we were talking about millions of
tons, millions. Mercury from power plant sources, according to your
testimony, is right now, in its entirety, 48 tons, not 480 tons, not
48,000, not 480,000, not 4.8 million, not 48 million, 48 tons. So it
is completely different order of magnitude in terms of the emis-
sions.

Under the Phase 1 cap under this initiative, it is expected that
the requirement for the mercury reduction 2010 which is 7 years
from today goes from 48 to 26 tons or a reduction of 22 tons.

Now, when the initiative was put into play, I was told by admin-
istration officials that to go from this 48 to 26 ton reduction in 7
years could be done by cobenefits. As utilities put in additional con-
trol technology for sulfur dioxide and nitrogen oxide, they would
automatically get a cobenefit that would get them down to this 26-
ton limit without any extra expenditure. But in testimony to the
Senate on June 5, the President’s Council of Economic Advisers,
represented by Mr. Randall Kroszner, backed away from that and
said the cobenefit reduction for mercury wasn’t going to take place,
that the cobenefit might get down to as low as 34 tons, but might
also be as high as 46 tons. Obviously that is a much tougher stand-
ard to meet if the industry then has to go in and explicitly put in
explicit control technology measures for mercury which currently
don’t exist.

So what is the deal there? Can we get down to 26 tons in 2010
with cobenefits or are we going to have to come up with some con-
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trol technology which doesn’t yet exist to try to get down to that
Phase 1 cap for mercury?

Mr. HoLMSTEAD. We now believe that there will be some addi-
tional costs in order to get down to the 26 tons. It is not purely
a matter of, as you say, cobenefits. Our analysis suggests that we
get almost all the way there with controls. As you point out, the
focus is getting the early NOx and SO, controls, which also get
mercury reductions, and we think by—if you do the pure cobene-
fits, which means, at least the way we think of it, that you have
a requirement to control NOx and SO,, but you don’t have any—
you don’t even care about mercury. That gets you to roughly 34
tons.

If you are also trying to get mercury, there are things that you
can do to optimize those technologies and to change your dispatch
and to—maybe some early scrubbings, some early SCRs. That gets
you down more in the neighborhood of about 28 tons, but to go
from 28 to 26, there clearly is—we estimate about 2 gigawatts
worth of activated carbon injection, and I think we think that the
true cost of that 26-ton cap is in the neighborhood of $700 million
a year; and both we and EIA have looked at it. I think we agree
it is somewhere in the neighborhood from $700 to $900 million a
year to get those additional tons of mercury in

Mr. BARTON. Well, if we decide to move forward with this legisla-
tion, is the administration open on continuing to look at the mer-
cury issue and come up with some ways to either meet this cap or
to give some flexibility on the cap if, in fact, the only way to do
it is to develop technology which doesn’t yet exist and which is very
expensive? If we are going to have a market-based approach, which
is the core of Clear Skies, we certainly ought to have a market-
based approach on the new pollutant that we are trying to reduce.

Mr. HOLMSTEAD. Yeah. What I think we have said all along is
it is really important that we don’t just focus on one pollutant. We
want to focus on the most effective way of reducing the overall air
impacts from the air utility sector, and we believe that the Presi-
dent’s proposal is the right one. We do want to work with you and
others to make sure that we get a bill that we can get broad sup-
port for.

I would mention that it is—for mercury a market-based approach
is very important, because perhaps for mercury more than any of
these other pollutants, the ability to achieve the reductions where
they are most cost-effective means that you can get greater reduc-
tions at lower cost. Say, if you were to try to get 26 tons on a plant-
by-plant basis, it would be substantially more effective than getting
it through a cap-and-trade system.

Mr. BARTON. Substantially more effective or substantially more
expensive?

Mr. HOLMSTEAD. I am sorry. Expensive.

Mr. BARTON. You said effective.

Mr. WHITFIELD. Effectively expensive.

Mr. BARTON. My time has expired.

The gentleman from Virginia is recognized.

Mr. BoUcHER. Well, thank you very much, Mr. Chairman. We
think a lot alike on this subcommittee. The questions I have pre-
pared for Mr. Holmstead were on precisely the same subject. Let
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me inquire in a slightly different vain about the rule that EPA will
release and draft form in December of this year that the goal of
having a final rule published by the following December. This rule
also relates to mercury reduction, and I wonder if you could tell us
today if your proposed rule for December of this year will have a
cap on mercury emissions that is consistent with the cap that you
are recommending in the Clear Skies Initiative, and that cap is 26
tons. Can you tell us what your proposed cap is going to be, and
if it is going to be different, why would it be different in your rule
than it is in your bill?

Mr. HOLMSTEAD. Let me answer first and say because of the way
the Clean Air Act works today, we can’t do a cap on mercury emis-
sions. For instance, with our proposal there would actually be a na-
tional cap that would maintain emissions below a certain level. The
way it works under the current Act is we set an emissions stand-
ard for every plant, and so as new plants come up, as plants ex-
pand their capacity, they could come up again over time. So there
is no cap under the current Clean Air Act.

The current Clean Air Act also gives us—unlike the President’s
bill which looks at all three pollutants, the current Clean Air Act
makes us look basically at mercury in this case, and there is a
question about other hazardous air pollutants. And we go through
an analysis that requires us to look at the total sector, to figure out
how to subcategorize that sector into different pieces. For instance,
there is a number of different ways to do it, by coal type, by boiler
type, and then for every subcategory, we have to look at the data
we have on how effective they are now at reducing emissions, and
we have to look at the best performing 12 percent, and then we
have to set the MACT Standard Act, at least the best—at the aver-
age of the best performing 12 percent.

I give you all this detail to say there is not necessarily a relation-
ship between the way we go about setting the standard under the
MACT as we go about it under the Clean Air Act, and we are still
working through that process now, look at options, looking at dif-
ferent ways of doing the subcategorizing, looking at the data we
have because there is a lot of variability in the data.

So even though I am the one, and my staff are the people who
are working on this, I can’t tell you now what our proposal will
look like. I can say that we are committed to meeting the schedule
to get a proposal out by December 15, but in terms of how that will
relate to the proposal in Clean Skies, it is sort of an apples-and-
oranges comparison.

Mr. BoUucHER. Okay. So we are going to have to wait.

Mr. HOLMSTEAD. And I just honestly don’t—at this point, we are
still working through some difficult issues.

Mr. BOUCHER. Let me ask you this, and this is really a broader
question. When the Clear Skies Initiative was proposed, the admin-
istration basically said that the goal was to achieve reductions in
criteria pollutants in a way that would provide flexibility for indus-
try to meet the new targets, and there was much said about co-
benefits, and the fact that when technology is imposed that will re-
duce SO, emissions or NOx emissions or both, that a collateral ben-
efit from the use of that technology would be to reduce mercury
emissions as well, and that it was intended that the mercury emis-



45

sion reductions largely be taken through the use of cobenefits so
that there would not be a separate additional cost for taking mer-
cury reductions.

But the numbers that I am saying that the chairman indicated,
and which I have also in my notes, suggests that you are not going
to get even close to your cap of 26 tons for mercury reduction in
the bill, in the Clear Skies bill, through the use of cobenefits. The
Department of Energy says that you get almost no cobenefit from
a current emission level of 48 tons down to only 46, a 2-ton im-
provement and your numbers, while dramatically different, still
only get you down to 34 tons from the current level of 48. And that
is still a very long way from 26 tons.

So very costly activated carbon injection has to be used to get the
balance, and I hear you confirming that in response to the chair-
man’s question today.

So that being the case, you know, it just seems to me that this
reality is a major departure from the intent that the administra-
tion announced at the time that the Clear Skies bill was intro-
duced. Why this major departure?

Mr. HOLMSTEAD. It is certainly true that as you noted, as we—
we work very hard to make sure that our analysis is up to date
with the most recent information that we have, and in the case of
mercury, as you mentioned, there was currently no program that
requires mercury reductions, and so there is not a lot of data out
there. And as we updated the data over the last year, we did dis-
cover that we were not getting the level of cobenefits that we be-
lieved we were getting in the first phase. Now, we continue to be-
lieve that those—that the majority of those reductions in the first
phase will be achieved by the installation of NOx and SO, controls,
and that it is not going to be—it is about—that we do see about
2 gigawatts worth——

Mr. BOUCHER. Where active carbon injection is going to be need-
ed. Well, given the fact that you have just said the

Mr. BARTON. This will have to be your last.

Mr. BOUCHER. This is absolutely the last one, Mr. Chairman.
Given the fact that the level of reduction from cobenefits is not
what you initially had thought it would be, does that fact argue for
an upward revision in the target in the bill here from 26 tons, per-
haps up to 34, which is the level that you now believe you can get
from cobenefits, or maybe even to some higher number that might
correspond with the Department of Energy projection?

Mr. HoOoLMSTEAD. We continue to support the President’s pro-
posal, although we do acknowledge that our analysis suggests
something different than it did when we first introduced that pro-
posal.

Mr. BOUCHER. Thank you, Mr. Holmstead.

Mr. BARTON. The gentleman from Kentucky is recognized for 8
minutes.

Mr. WHITFIELD. Mr. Chairman, thank you very much, and I am
delighted that we are embarking on this discussion of the Clean
Skies Initiative, and that is as you said the first of many hearings
on this subject. I would like to point out as we begin this explo-
ration that—I know there has been a lot of criticism, for example,
of the Clear Skies Initiative due to the fact that it will be control-
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ling efforts to control only sulfur dioxide, nitrous oxide and mer-
cury, and it is not going to do anything about carbon dioxide, and
frequently whenever we have hearings on environmental issues,
Clean Air Act specifically, or Clean Skies Initiative, people seem to
speak with great certainty of the exact causes of global warming
and climate change, and I think as we enter this, it is important
for us to remember that more and more literature is coming out
questioning the certainty of the causes of climate change and global
warming.

For example, we have books out now entitled “The Skeptical En-
vironmentalist” that many of us on this side have been reading, a
new book that has come out by one of the leading greens in Europe
questioning the models being used. We have One Moment on the
Earth written by Esterbrook, who was one of the environmental
writers for the New York Times questioning the models being used.
And then in yesterday’s Washington Post, James Schlesinger, who
was the Secretary of Energy in the Carter administration, wrote an
article entitled “Climate Change, the Science is Not Settled.”

And I think it is important that we focus on that just a little bit
in these hearings, because certain use media outlets and many in-
volved in these issues speak as if the science is settled, there is no
question about it, and yet I would point out that Mr. Schlesinger,
in his article, raises serious questions about any certainty on this
issue.

As a matter of fact, he points out that—in this article, that since
the start of the 20th century, the mean temperature at the earth’s
surface has risen about 1 degree Fahrenheit, which sounds like
global warming, but then he goes on to say, and yet during the
Middle Ages, the earth’s temperature was 1 to 2 degrees warmer
than it is today. And then he goes on to point out that science re-
mains unable either to attribute past climate changes to changes
in CO,, or to forecast with any degree of precision how climate will
change in the future.

And then he points out that of the rise in the temperatures dur-
ing the 20th century, the bulk occurred from 1900 to 1940, and
that was followed by the aforementioned cooling trend from 1940
to around 1975. So warming between 1900 and 1940, cooling be-
tween 1940 and 1975. And then he went on to say that the global
warming, the CO, emissions—wait a minute, now. Let me find this
a minute. I get so excited about this that I lose my place here every
once in a while. Yeah. Just like

Mr. BARTON. Just like I tell Mr. Waxman, we want you to keep
your wig on too, now. We are going to have a lot of these hearings.

Mr. WHITFIELD. Anyway, he points out, moreover, through much
of the earth’s history, increases in CO, have followed global warm-
ing rather than the other way around. And then he summarizes
this article with the—he says, there is an idea among the public
that the science is settled, aside from very limited facts, that re-
mains far from the truth. Today we have a far better instruments,
better measurements and better time series than we have ever
had. Still we are in danger of prematurely embracing certitude and
losing open-mindedness, and I think that is vitally important for us
to remember as we proceed, that we do need to have an open mind
on some of this, because some of the policies that we are looking
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at can dramatically obviously change this country. If we move from
our most abundant resource of coal to natural gas, which, as my
friend from Illinois has indicated, the price continues to escalate.
The capital involved in building additional natural gas plants at a
time when utilities are constrained in their capital formation.

Let me just ask this question. I know that—it is my under-
standing that EPA, in its new modeling, includes an additional 159
gigawatts of mainly gas-fired capacity projected to go online by the
year 2005, and it is my understanding also that these are not spec-
ulative plans. They either are already under construction, or they
have obtained financing, and the effect of building these is going
to make—I guess it is designed to make the country less dependent
upon coal, and in doing that, will certainly reduce emissions at
many existing coal plants. And the hope is that that will reduce the
cost to meet the CSA’s emission caps and will produce a lower base
case level of ozone and particulate matter 2.5.

But if this gas capacity does not come online, for whatever rea-
son due to high prices, lack of capital formation, I was just won-
dering if you all have given any thought to how much this increase
in cost might be for meeting these Clear Sky Initiative emission
caps.

Mr. HOLMSTEAD. That is an excellent question, and one that a
number of people have asked us. In our modeling, we have projec-
tions of a number of things, including future natural gas prices, de-
mand for the growth rate and the demand for electricity, and those
obviously are important to predicting the cost of Clear Skies at any
particular period in the future.

In order to sort of test the robustness of this whole idea, we also
included other analyses that are much more pessimistic, for in-
stance, that have a lot more coal going in, have much higher prices
for natural gas, higher demand for electricity, and it changes—it
certainly does change the cost but not substantially. Because of the
trading feature and the fact that we are using this cap and trade
approach, the market continues to find the most cost-effective ways
of meeting these caps, and so we can provide you with the exact
number, but I am quite sure that even using very conservative as-
sumptions, we show that the total price is maybe about 10 percent
higher in 2020 than it would be under our scenario.

So we really think that although—you know, a model is a model.
It is pretty robust in terms of how confident we are. So it could be
slightly higher, but we don’t think it is going to be significantly
higher.

Mr. BARTON. The gentleman’s time has expired.

Mr. WHITFIELD. Mr. Chairman, I am shocked that my time is al-
ready up, but if he would provide me with that information, I
would appreciate it very much.

Mr. BARTON. The gentleman is so excited, he gave a 6%2-minute
opening statement.

The gentlelady from California is recognized for 5 minutes.

Mrs. CAPPS. Mr. Holmstead, in late summer of 2001 before the
so-called Clear Skies Initiative was introduced, EPA proposed a
plan entitled “A Comprehensive Approach to Clean Power, other-
wise known as the straw proposal. Like Clear Skies, the straw pro-
posal included caps on power sector emissions of sulfur dioxide, ni-
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trogen oxide and mercury. However, the straw proposal reduced air
pollution to much lower levels than under the so-called Clear Skies
plan, because the cap levels were lower, and under these lower
caps, you would have many fewer health effects.

For example, the straw proposal would establish a target cap for
SO, at 2 tons in 2010. Clear Skies would cap SO, at 4.5 million
tons in 2010. And that is a 2.5 million ton difference. EPA’s own
benefit analysis demonstrates that the earlier and stronger straw
proposal would result in clear benefits to public health, 100,000
fewer premature deaths, 2 million or more fewer unnecessary asth-
ma attacks, 15 million or more fewer lost workdays, tens of thou-
sands of fewer unnecessary hospitalizations between now and 2020.

Comparing EPA’s own benefit cost analysis demonstrates that
the earlier and stronger straw proposal would result in clear eco-
nomic and health benefits to the public, $60 billion in more benefits
and avoided health care costs per year at an incremental cost of
only $3.5 billion per year in 2020 at full implementation.

Mr. Holmstead, the difference between what you call the Clear
Skies proposal, and the straw proposal in public health terms is
enormous. Even a few more deaths would be cause for concern, in
my view, but allowing thousands more deaths, how can that be jus-
tified, especially when the cost would be greatly outweighed by the
benefits, as I just mentioned?

My question is what is your justification for changing the straw
proposal?

Mr. HOLMSTEAD. We think that the best comparison, the one that
we think is most relevant, is to look at the current Clean Air Act
compared to anything else, and so what I have tried to do today
is to show you how much better than the current Clean Air Act,
at least over the next decade, Clear Skies would be. Someone else
asked me this question the other day, and I point out that it is sort
of a truism that we could achieve substantial health and environ-
mental benefits by closing down all the power plants. No one is se-
riously considering that, and so the question is between one ex-
treme of doing nothing and the other extreme of closing everyone
down, where do you strike the right balance?

The straw proposal that we worked on, that I worked on exten-
sively over a number of months, was specifically designed to be
that, a straw proposal to get discussion started, and over the
course of learning—I mean, for instance, one of the things that we
heard repeatedly after the straw proposal was out on the street
was, it is just not feasible for a number of reasons, and when peo-
ple raise those concerns, we don’t take them at face value. We go
and study them, and so we now have an engineering study that is
up on our Web site. We have a financial study that is up on our
Web site, and we determine as you look at feasibility issues, as you
look at things like fuel diversity, energy security, you have to strike
the right balance, and I would point out that the end goals are not
that different.

Mrs. Capps. Well, I want that——

Mr. HOLMSTEAD. It is the timing because they just need more
time to——

Mrs. CApPs. Right. I want to push that a little bit further. It was
a serious proposal, I am assuming, the straw proposal, but under
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the Clear Skies, not everyone comes into compliance, not even
under your most recent modeling. Some areas would not come into
attainment with the standards. As a result, some people would still
suffer health effects. A 2.5 million ton difference between Clear
Skies and this straw proposal would certainly have a public health
impact. Have you modeled the public health impacts of the straw
proposal as well as the costs of which—at which these additional
reductions would be achieved?

Mr. HOLMSTEAD. There is no doubt that you would get greater
reductions under the straw proposal, but remember it is very im-
portant that under the current Clean Air Act, our ability, or any-
one’s ability to regulate on a regional basis is very limited, so it is
really the responsibility of States and local governments. And for
each of those areas that are not in compliance in our modeling, we
are actually going out today to look at other sources that contribute
to that, and as I mentioned, most of those areas are within a
microgram per cubic meter of reaching attainment. So if you are
looking for local steel plants, other local industries, we think that
t}ﬁe combination of Clear Skies and other local controls will get us
there.

The other thing I would point out is we get more than 70 percent
of the counties into attainment by 2010.

Mrs. CApPs. May I just make——

AMI‘. HoLMSTEAD. We can’t do that under the current Clean Air
ct.

Mrs. CAPPs. But you are asking us something very seriously
here, and I want to submit that we need to see an analysis of the
lower cap levels under the straw proposal so that we can deter-
mine—we hear whether we are striking the right balance for envi-
ronmental and health protection at a reasonable cost.

Mr. HOLMSTEAD. Okay.

Mrs. CAPPs. That is my question.

Mr. HOLMSTEAD. I am sorry. I believe—in fact, I know that we
have given that to you already. We did do an analysis of the straw
proposal which we have provided to the committee. So that is out
there, the analysis that we did of the straw proposal.

A 1V‘I7rs. CAPPS. And a comparison between that and the Clear Skies
ct?

Mr. HOLMSTEAD. Yes. You can look at—I think we have——

Mrs. CAPPs. I guess I haven’t seen it on the Web site.

Mr. HOLMSTEAD. I don’t think it is on the Web site, but we have
provided it to you and to your staff, and the committee has that.

Mrs. CapPps. So that we can make accurate comparisons between
the two?

Mr. HOLMSTEAD. Absolutely. Yes.

Mrs. CApPPs. Thank you very much.

Mr. BARTON. The gentleman from Illinois is recognized for 5 min-
utes.

Mr. SHIMKUS. Thank you, Mr. Chairman. I am going to at least
initially talk with my colleague, Congressman Whitfield, and men-
tion the book that both he and I have read, the Skeptical Environ-
mentalist, which it is a pretty good book. I was—it was like a text-
book, but it is an easy read. He is a statistician but also an envi-
ronmentalist who just was challenged to look at the stats from the
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beginning of time when statistics were kept about all these issues
of the environment, and he basically says—comes to the conclusion
that things aren’t perfect, but they are much better than a lot of
people would embrace. So I think prematurely embracing certitude,
which my colleague mentioned, is an important point, because it af-
fects cost.

I asked your staff if they would help me, if you would put that
slide up on coal production, and I just want to highlight for folks
that—it is—if you look at that big blue spot that you can see in
the middle, that is the Illinois Basin, and the Illinois Basin is pret-
ty much the entire State of Illinois, hence the reason why members
from Illinois are somewhat interested in continuing to use this re-
source.

There is as much energy there as oil in Saudi Arabia, and that
is what people have to remember, and it is an important aspect of
why we are trying to—the Clean Air Act, 13 mines were closed,
3,000 United Mine workers lost their jobs, and that is not just
those immediate jobs. Just think what it does to small communities
in rural Illinois. It wipes them out. The local downtown areas, the
town squares, the supermarket, it is a devastating effect, and that
is also one of the costs of the Clean Air Act. People have to under-
stand that there are benefits and costs to any type of legislation,
and what folks from—who are from coal areas of this country just
want to make sure that under additional proposals, there are
promises being made that coal production will not be harmed and
actually production increases. And we are going to take the EPA
at its word. I was going to ask you to comment on that, but I want
to move quickly to another slide.

The regional air pollution problem, if we would go there. And the
question really is, Mr. Holmstead, that yellow area is the thing
that you said, that local regions could affect, and it is my under-
standing that people have said they affect it by changing the fuel
mixture in automobiles for a lot of aspects; is that correct?

Mr. HOLMSTEAD. There is a number of ways to do it. Automobile
emissions tend to be a big one. Others——

Mr. SHIMKUS. But isn’t the automobile emission one of the most
easiest ones for States and regions to try to put into place to affect
that yellow area?

Mr. HOLMSTEAD. No, and the reason——

Mr. SHIMKUS. Good.

Mr. HOLMSTEAD. And the reason is when you are dealing with
this problem of fine particles, SO, is the biggest part of it, and
there is relatively little SO, emission from——

Mr. SHIMKUS. So why are there 24 different fuel mixtures across
this country and three from St. Louis to the Metro East, two dif-
ferent fuel mixtures there, and then Springfield Illinois, another
fuel mixture? So why is, in essence, the debate on the balkani-
zation of fuels, which increases the cost, especially when there are
price disruptions?

Mr. HOLMSTEAD. That is a very serious issue that we have looked
at. There are different types of fuels largely to comply with these
ozone standards that have been in place now for many years, and
so different formulations can lower the vapor pressure and reduce
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evaporative emissions, but those aren’t the kind of emissions that
are necessarily shown in this graph.

Mr. SHIMKUS. But will that be effective under the Clear Skies?
I mean, if we move to a cap and trade system, would that, in es-
sence, limit the amount of the balkanization of the fuel?

Mr. HOLMSTEAD. There are other things that will do that, includ-
ing proposals that both the House and the Senate will looking at
now.

Mr. SHIMKUS. That’s right, but they haven’t passed those yet.

Mr. HOLMSTEAD. But Clear Skies 1sn’t really going to directly af-
fect that problem that you have raised.

Mr. SHIMKUS. In my 25 seconds left, let me ask—because I also
mentioned the mercury MACT rule, and I do believe it will we have
got to keep our focus that there’s a problem with natural gas in
this country. We have had hearings. The Secretary of Energy has
talked about it. In your testimony, you mentioned that the litiga-
tion would unlikely delay Clear Skies.

What impact would litigation have on the propose mercury
MACT rule? Everybody is assuming things are going to roll out per
the time line. What affect does litigation have on these require-
ments?

Mr. HOLMSTEAD. There is a great deal of uncertainty, both on the
levels of the MACT and the timing, because any time we do a rule-
making of this magnitude, we get at least one round litigation, and
in some cases we get litigation up to the Supreme Court, and it
gets sent back down again, so it could be no delay at all, but the
likelihood is that there would be some delay, and there could be a
significant delay. It depends a lot on what we do—what the litiga-
tion strategy of the various groups is. But the one thing I can guar-
antee you is that there will be litigation about a mercury MACT
standard if we need to do one.

Mr. SHIMKUS. Thank you, Mr. Chairman.

Mr. BARTON. Thank you.

The Chair recognizes the gentleman from California for at least
5 minutes, perhaps 15 for a series of questions.

Mr. WAXMAN. Thank you very much, Mr. Chairman. I appreciate
your willingness to let me explore some of these issues.

Mr. Holmstead, you are a very effective witness.

Mr. HOLMSTEAD. Thank you.

Mr. WAXMAN. You made a presentation that had I just listened
to you alone, I would think that is wonderful. We are going to have
a modernization of the law, which will bring about greater cer-
tainty, both for the environment and industry at lower costs for
consumers. We all want that. None of us would, in any way, move
away from those goals. What bothers me is that Congress has to
rely not just on your good will and excellent presentation and
strong support for your position; we have to rely on data and infor-
mation and modeling, which the EPA has traditionally given to the
Congress about various alternative proposals.

We have to rely on that information, but to rely on it, we need
to get it. If EPA would have given us information—now, let me just
talk about one point. Senator Jeffords and I introduced a bill. It
was a bipartisan bill to deal with the power plant pollution. EPA
has been unwilling to provide us with information. In May 2001,
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Senator Jeffords requested EPA provide him with benefits analysis
of his Clean Power Act. Two years later, EPA still hasn’t complied
with that request.

In April 2002, over a year ago, I requested copies of materials
from industry groups that form the basis for the administration’s
decisions to change that straw proposal to make it weaker. We
haven’t gotten that information yet. You answered Mrs. Capps by
saying that you had given the information to us, but we never got
an update on modeling for both the straw proposal and this so-
called Clean Skies proposal. That would give us the basis for evalu-
ating which is a better proposal.

It is hard to trust the administration when they don’t give us
this information. In effect, you make an effective presentation of
telling us to trust you. There are a lot of other groups that feel they
don’t want to go along with this trust, and I would like to put in
the record a May 7 letter from 205 State and local conservation or-
ganizations, businesses, elected officials informing us that they
don’t agree with your proposal.

I would also like to introduce a letter from an ad hoc coalition
calling themselves Americans for Clean Air. They vigorously op-
posed the President’s air pollution plan, because they say it weak-
ens and delays the existing Clean Air Act. It is a very diverse
group. The Northeast States for Coordinated Air Use Management,
has serious concerns. The Association of State and Local Air Agen-
cies, these are the people who have to enforce this law, they say
your proposal is going to do more harm than good. On top of all
that, I have, for the record, more than 75 newspaper editorials
from all across the country that express strong concern over the
President’s proposal.

[The information referred to follows:]
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205 State and Local Conservation Organizations,
Businesses and Elected Officials

May 7, 2003

U.S. Senate and House of Representatives
Washington, DC 20003

Dear Senators and Members of Congress:

As the Senate and House begin consideration of the President’s air pollution proposal,
introduced on February 27 by Senators James Inhofe and George Voinovich and
Representatives Billy Tauzin and Joe Barton, it is critical that you are aware of our
concerns that the bill moves the nation backwards rather than forwards on air pollution.
Rather than build on a firm foundation of the Clean Air Act, the President’s bill severely
undermines that foundation, leaving the public to rely solely upon a system of pollution
caps that will allow higher emissions over a much longer period of time than current law.
We strongly urge you to reject this approach.

This unfortunate reality is especially evident in the sections of the President’s bill that
address emissions of mercury, an extremely toxic heavy metal. Much of the mercury
pollution emitted into our air ends up in our food chain, accumulating in fish, a staple of
the American diet. The problem is widespread: 44 states have posted mercury advisories
warning people to limit consumption of fish from 10,179, 247 acres of lakes and 414, 973

miles of rivers.

For those who eat mercury-tainted fish, the health risks are serious, especially for unborn
infants and very young children whose neurological systems are developing.
> A recent study by the Centers for Disease Control Prevention estimates that 8
percent of women of child-bearing years in the U.S. have unsafe levels of
mercury that put their children at risk for developmental delays, neurological
damage and other health problems.
> As many as 300,000 children are born in the United States each year with a
heightened risk for health effects related to mercury exposure.

As mercury contamination becomes a more pressing public health issue, businesses that
support the recreational fishing industries stand to lose. The sport fishing industry alone
generates more than $100 billion per year in revenues. This figure does not even begin to
calculate the risk of mercury contamination to American businesses that depend on a
robust market for fish sold in the grocery stores or at restaurants all across the nation, nor
does this number begin to value the loss of fish as a source of food for those who rely on
it for their families or their way of life.

After years of research, EPA concluded in 2001 that it was necessary and appropriate to
set mercury standards under Section 112 of the Clean Air Act for power plants, the
largest industrial source, and a source which is currently unregulated. These standards,
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which are due to be proposed this year, will be based on technologies that can remove as
much as 90 percent of the mercury in coal from power plant smokestacks before it is
released into the air, bringing the national power plant mercury load down to roughly five
tons per year by 2008. This level of protection is not only possible but absolutely
warranted by the severity of the health concerns and the level of the economic threat.

It is therefore alarming that the President’s pollution plan eliminates these standards
entirely. Instead, the President proposed to impose a national cap on mercury emissions.
However, that cap would allow power plants to emit 26 tons of mercury until 2018, after
which time they could continue to emit 15 tons of mercury each year. Even at this late
date, the mercury levels allowed by the President’s plan are three times higher than levels
that would result from vigorous enforcement of current law.

The President’s plan weakens mercury protections in several other important ways:
* Under current law, coal-fired power plants would have stringent emission limits
written into a permit. The President’s bill would repeal source-by-source
permitting, allowing poltuters to "trade" mercury. It also would likely result in
mercury emissions increasing at specific power plants, according to EPA.
* Under current law, EPA is required to impose stricter standards if risks to public
health remain. The President’s bill removes that public health safeguard.
* Under current law, new sources of mercury are required to meet stringent
mercury emission limits. Under President’s bill, controls would be imposed on
new power plants only if "economically and technologically feasible” for the
plants to comply.

Please take these concerns into consideration as you prepare to legislate on power plant
emissions policy. We strongly urge you to reject any policy that weakens current law for
any power plant pollutant and instead insist upon building on the strong foundation of the
current Clean Air Act to strengthen public health safeguards.

Sincerely,

Alabama Environmental Council
Jayme Hill, Executive Director
Birmingham, AL

ek AR

Eugene Levy, Rabbi
Temple Banai Israel
Little Rock, AR

Timothy Reeves, Pastor
First Presbyterian Church, Stuttgart
Stuitgart, AR



55

June Simmons
All Our Children, Inc.
West Memphis, AR

Evan Paul
Environment California
Sacramento, CA

Hanan Obeidi
Southern California Public Health Association
President

George Luna
Mayor Pro Tem
City of Atascadero

Carolyn Jackson
Board Member, Park, Recreation, and Community Services Board

City of Burbank

Susan R. Ellis
Environmental Commissioner
City of Calabasas

Robert Yalda
Traffic and Transportation Division Manager
City of Calabasas

George Chapjian
Mayor
City of Duarte

Connie Boardman
Mayor
City of Huntington Beach

Bonnie Lowenthal
Councilmember
City of Long Beach

Dan Baker
Councilmember
City of Long Beach



Christine Mulholland
Vice-mayor
City of San Luis Obispo

Kenneth E. Schwartz, FAIA
Counciiman
City of San Luis Obispo

Kevin McKeown
Mayor pro tem
City of Santa Monica

Michael Feinstein
Councilmember
City of Santa Monica

Philip Gatch

Director

Community Development Agency
City of Thousand Oaks

Ben Wong
Councilmember
City of West Covina

Chris Cooper, Owner
Pearl Street Software
1630A 30th St. #106
Boulder, CO 80301

Mark Rogers, Owner
Conservation Consulting
433 Chestnut Way
Broomfield, CO 80020

Heidi Cies, Owner
Heidi Cies Graphic Design
5440 Conley Way
Denver, CO 80222

Mark Stamper, Owner
Mark Stamper Construction
13284 W. 65th Drive
Arvada, CO 80004,

56
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Ann S. Egan, Owner

Awnings by Annie

P.O. Box 2103

Eagle, CO 81631

William W. Gray, Owner

Brush Creek Caretaking and Housesitting
P.O. Box 2103

Eagle, CO 81631

Christopher N. Tennis

Sanchez Tennis & Associates, LLC
470 Fountaintree Lane

Boulder, Colorado 80304

Matthew Lancaster, ASMP
Remarkable Earth Photography
2855 Ash Street

Denver, Colorado 80207

Bill Clymer President
CFV!

PO 142

Victor CO, 80860

Robin Hubbard
Environment Colorado Field Director
Denver, CO

Huron Bait and Tackle
866 Washington St
Thornton, Co. 80229

Intermountain Communication Services, Inc.
Dave Moore, Owner

1416 Grand Ave.

Glenwood Springs, CO 81601

Ted Pascoe

Physicians for Social Responsibility, Colorado Chapter
1738 Wynkoop #1

Denver, CO 80202

Amanda Champany, Community Organizer

Colorado People's Environmental and Economic Network
2332 E. 46th Ave

Denver, CO 80206
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A-1 Scuba and Travel Center
1800 W. Oxford Ave
Englewood, CO 80110

George Ewing, Manager

Great Outdoor Clothing Company
14500 W. Colfax Ave, #514 -
Lakewood, CO 80401

Mike Gilbert, Manager

303 Boards

14500 W. Colfax Ave #371
Lakewood, CO 80401

Sportsfan

Scott Meyer, Manager
14500 W. Colfax Ave
Lakewood, CO 80401

Just Sports USA

Carlos Santana Jr., Manager
14500 W. Colfax Ave #329
Lakewood, CO 80401

The Athlete's Foot

Mike Whitney, Manager
14500 W. Colfax Ave #407
Lakewood, CO 80401

Amanda Champany

The Colorado People's Environmental and Economic Network
2332 E 46th Ave

Denver CO 80206

303-292-1236

Ted Pascoe

Physicians for Social Responsibility- Colorado
1738 Wynkoop #1

Denver, CO 20202

303-298-8001

****CT

Susanne Brazauskas
Collaborative Center for Justice
40 Clifford Street

Hartford, CT 06114-1717
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Kelly Benkert
Connecticut Public Interest Research Group
Hartford, CT

F¥¥*¥DE

Michael E. Riska
Executive Director
Delaware Nature Society
Hockessin, DE

****FL

Ronald Saff M.D.

Allergy & Asthma Diagnostic Treatment Center
2300 Centerville Rd.

Tallahassee, FL. 32308

Doreen Archer, Co-President

League of Women Voters of Space Coast
1265 St. George Rd.

Merritt Island, FL 32952

Mark Ferrulo
Florida Public Interest Research Group
Tallahassee, FL.

Harley Gutin
Attorney at Law
5190 North U.S.1
Cocoa, FL 32927

Dr. D.X. Cinquemani, Ph.D., Chair
Safe Earth Alliance

7100 Ulmerton Rd. #174

Largo, FL 33771

Southern Alliance for Clean Energy
Ulla Reeves, Regional Air Director
Pensacola, FL

National Environmental Trust
Tom Sadler

Florida Representative
Miramar, FL
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Legal Environmental Assistance Foundation
Cynthia Valencic

Vice President

Tallahassee, FL

Florida Consumer Action Network
Bill Newton

Executive Director

Tampa, FL

Southeastern Fisheries Association
Bob Jones

Executive Director

Tallahassee, FL

Florida Wildlife Federation
Manley Fuller

President

Tallahassee, FL

Allen Broussard Conservancy

Dr. Wm. J. or Margaret Broussard
3660 N. Riverside Drive
Indialantic, FL 32903

Friends of the Scrub
Contact: Edwina R. Davis
430 Bahama Dr.
Indialantic, FL 32903

American Birding Association
Dr. Wm. J. or Margaret
Broussard, 321-777-0839

St Cloud, FL

Hokk *GA

Benjamin E. Mays Center

8307 Creek Street

Jonesboro, GA 30236

Felicia Davis, executive director

Georgia Kids Against Pollution
Hunter's Bay Activity Center
225 Johnson Road

Forest Park, GA 30297

John Taylor (Director)
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Jennifer Giegerich
Georgia Public Interest Research Group
Atlanta, GA

Physicians for Social Responsibility/Atlanta
Ed Amold, Executive Director
Atlanta, GA

****IL
American Friends Service Committee
Chicago, IL

Beverly Area Planning Association
Chicago, IL

Bolingbrook Earth Watch
Bolingbrook, IL

Chicago Recycling Coalition
Chicago, IL

Citizen Action / Illinois
Chicago, IL

Citizen Advocacy Center
Elmhurst, IL

Coalition for Consumer Rights
Chicago, IL

Community Action Group
Chicago, IL

Community Renewal Society
Chicago, IL

Crossroads Christian Youth Center
Big Rock, IL

Delta Institute
Chicago, IL

Human Action Community Organization
Harvey, IL
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Tlinois Audubon Society
Danville, IL

Illinois Center for Citizen Involvement
Champaign/Urbana, IL

Illinois Citizen Action
Libertyville, IL

Illinois Public Interest Research Group (Illinois PIRG)
Chicago, IL

Illinois Student Environmental Network
Champaign/Urbana, IL

Jensen Environmental Management
Glen Ellyn, IL

Lake County Conservation Alliance
Grayslake, IL

League of Women Voters of Illinois
Chicago, IL

Lyons Incineration Network
Lyons, IL

MCS: Health & Environment
Evanston, IL

Metro Seniors in Action
Chicago, IL

National Council of Jewish Women

Prairie Sun Consultants
Naperville, IL

Protestants for the Common Good
Chicago, IL

Save the Prairie Society
Westchester, IL

Sheil Center
Chicago, IL

10
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South Austin Coalition
Chicago, IL

South Cook County Environmental Action Coalition
Blue Island, IL

South Suburban Citizens Opposed to Polluting Our Environment
Chicago Heights, IL

Hxk *IN

Valley Watch, Inc.
John Blair, President
Evansville, IN 47713

Save the Dunes Council
Michigan City, IN

South Bend-Elkhart Audubon Society
South Bend

Knob and Valley Audubon Society
New Albany, IN

ok k *L A

Susan Spicer
Owner/Chef
Bayona Restaurant
New Orleans, LA

Patrick Singley, Owner
Gautreau’s Restaurant
New Orleans, LA

John Harris, Owner/Chef
Lilette Restaurant
New Orleans, LA

Gulf Restoration Network

Cynthia Sarthou, Executive Director

New Orleans, LA

Citizens for a Clean Environment

Bill Herke, Ph.D.

Board Member and AFS Certified Fisheries Scientist

Rene Bajeux, Owner/Chef

11
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Bingo Starr, Chef
Rene Bistrot Restaurant
New Orleans, LA

Margaritaville Café
New Orleans, LA

The Alliance for Affordable Energy
Micah Walker, Program Director
New Orleans, LA

Informed Choices
Nancy Hirschfeld, President
Slidell, LA

Citizens Against Hazardous Waste
Clarence Chandler
DeQuincy, LA

Louisiana Environmental Action Network (LEAN)
Marylee Orr, Executive Director
Baton Rouge, LA

ok ¥ *ME

Natural Resources Council of Maine

Sue Jones, Air and Energy Project Director
Augusta, ME

****MA

Clean Water Action/Fund
Brian Carlson
Energy/Climate Organizer
Boston MA 02108

Frank Gorke
Massachusetts Public Interest Research Group

Boston, MA

American Lung Association of MI
25900 Greenfield, Suite 401
Oak Park, M1 48237

Michigan Environmental Council

119 Pere Marquette Drive, Suite 2A
Lansing, MI 48912

12
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National Environmental Trust
Vicki Levengood
Lansing, MI

ACCESS
2651 Saulino Court
Dearborn, MI 48120

Sierra Club
3423 Charing Cross Road
Ann Arbor, MI 48108

Ecology Center
117 N. Division St.
Ann Arbor, MI 48104

Ml Council of the Environment and Jewish Life
Bloomfield Hills, MI

West Michigan Environmental Action Council
1514 Wealthy St., SE, Suite 280
Grand Rapids, MI 49506

East Michigan Environmental Action Council
21220 West 14 Mile Road
Bloomfield Hills, MI 48301

League of Conservation Voters
Ann Arbor, MI

League of Women Voters of Michigan
200 Museum Drive, Suite 104
Lansing, MI 48933-1997

Grey Panthers

Huron Valley

Arthur Parris

2115 Nature Cove Court, Apt. 106
Ann Arbor, MI 48104

SWDEV
Detroit, MI 48209

Catholic Archdioces

305 Michigan Ave.
Detroit, MI 48226-2605

13
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National Wildlife Federation
Great Lakes Field Office
213 W. Liberty, Suite 200
Ann Arbor, MI 48104-1398

Brian Imus
PIRGIM
Ann Arbor, MI

****MO
Learning Disability Association of Missouri
Springfield, MO

Citizens for Missouri's Children
St. Louis, MO

Shannon Baker
Missouri PIRG
St. Louis, MO

Hkk *MN

Clean Water Action Alliance of MN
Patience Caso, Water Program Coordinator
Minneapolis, MN

Rochester's Energy Future Coalition
Gael Entrikin
Rochester MN

Mankato Area Environmentalists
Sister Gladys Schmitz, SSND
Mankato, MN

Izaak Walton League of America, Minnesota Divsion
Steve McNaughton, President
St. Paul, MN

Friends of the Boundary Waters Wilderness
Sean Wherley

Policy and Education Coordinator
Minneapolis, MN

St. Croix River Association

14
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Richard Meierotto
Board of Directors
Afton, MN

Mississippi Corridor Neighborhood Coalition
Amy Luesebrink and Randy Kouri, Co-Presidents
Minneapolis, MN

St. Croix Valley Interstate Group, Sierra Club
Kathleen Vollmer, Executive Committee Member
Stillwater, MN

Environmental Association for Great Lakes Education (EAGLE)
Craig Minowa, Technical Director
Duluth, MN

****NC

Appalachian Voices

Scott Gollwitzer, Staff Attorney/Clean Air Campaign Coordinator
Asheville, NC

North Carolina Public Interest Research Group
Elizabeth Ouzts
Chapel Hill, NC

dkk *NJ

New Jersey Environmental Lobby
Marie A. Curtis

Executive Director

Trenton, NJ

New Jersey Public Interest Research Group
Dena Motolla
Trenton, NJ

*kk *NY

Environmental Advocates of New York
Val Washington

Executive Director

Albany, NY

EE] **OH

Ohio Environmental Council
Kurt Waltzer

Clean Air Program Coordinator
Columbus, OH

15
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Ohio Public Interest Research Group
Amy Simpson
Cleveland, OH

Joseph Otis Minott
Executive Director
Clean Air Council

Philadelphia, PA

PennEnvironment
David Masur
Philadelphia, PA

sk *RI
Childhood Lead Action Project
Roberta Hazen Aaronsen

Innovative Product Systems
Len Pichea, President

A Wish Come True
Lee Green

Rhode Island Public Interest Research Group
Kate Strouse-Canada

Clean Water Action
Sheila Dormody, RI Director

****Sc

SC Wildlife Federation

2711 Middleburg Drive, Suite 104
Columbia, SC 29204

SC Environmental Watch
Rainie Jueschke
Columbia, SC 29202

State Rep. Joe Neal

309B Blatt Bldg.,
Columbia, SC 29211

16
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SC Department of Natural Resources
Charlie Moore

Rembert C. Dennis Building

1000 Assembly Street -

Columbia, SC 29201

SC Nurses Association
1821 Gadsden Street
Columbia, SC 29201

****TN

Tennessee Environmental Council
Will Callaway, Executive Director
Nashville, TN

Southern Alliance for Clean Energy
Stephen Smith, Executive Director
Knoxville, Tennessee

*kR *TX

Friends of the Sabine

Richard LeTourneaun, Chairman
Longview, Texas

Texas Environmental Democrats
Darby Riley, President
San Antonio, Texas

Galveston - Houston Association for Smog Prevention (GHASP)
John D. Wilson, Executive Director
Houston, TX

Texas Black Bass Unlimited
Ed Parten, President

Texas Association of Bass Clubs
SMART (Sensible Management of Aquatic Resources)

John Spicer Long Supply Company

April Plaza Marina and Hotel
Ron Werner, Owner

Fly Angler's Edge
Kenny Murph, Manager

17
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Honey Hole Fishing Magazine
Jerry and Debra Dean, Owners

****UT

American Lung Association of Utah
1930 South 1100 East

Salt Lake City, UT 84106-2317

American Cancer Society
941 E.3300 S

Salt Lake City, UT 84106
(801)483-1500

Wasatch Clean Air Coalition
Salt Lake City, UT

Dr. Richard E. Kanner
Director of the Pulmonary Function Lab at the University of Utah; former member and

Chairman of the Utah Department of Environmental Quality's Air Quality Board

J.E.D.I. WOMEN
352 South Denver St. (440E) Suite 260
Salt Lake City, Utah 84111

Save our Canyons

Save Our Canyons

68 South Main Street, 4th Floor
Salt Lake City, UT 84101

Utah River Keepers

Salt Lake City Council Member Nancy Saxton
451 South State Street
Salt Lake City, Utah 84111

Utah State Representative Mark Litvack
181 East Edith Avenue
Salt Lake City, Utah 84111

Professor John Veranth

Research Assistant Professor of Pharmacology and Toxicology
University of Utah Health Sciences Center

50 North Medical Drive ’

Salt Lake City, Utah 84132

18
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Utah State Representative Jackie Biskupski
753 East Roosevelt Avenue .
Salt Lake City, Utah 84105

Wayne Samuelson, M.D.

University of Utah School of Medicine
308 Park Building

Salt Lake City, Utah 84112

Great Salt Lake Audubon
P.O. Box 520867,
Salt Lake City, Utah 84152-0867

Families Against Incinerator Risk
165 South Main Street
Salt Lake City, UT 84111

HEAL UTAH
68 S Main St, Suite 400
Salt Lake City, UT 84101

sedkd *W A
Washington Toxics Coalition
Seattle, WA

Northwest Energy Coalition
Seattle, WA

Washington Physicians for Social Responsibility Environment and Health Commitiee,
Seattle, WA

‘Washington Association of Churches
Seattle, WA

RE Sources
Bellingham, WA

Coalition For Environmentally Safe Schools
Olympia, WA

Lutheran Public Policy Office
Tacoma, WA

Seattle Audubon Society
Seattle, WA
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Dr. Don Johnson
Okanogan County PUD Commissioner
Okanogan, WA

Transportation Choices Coalition, Spokane Chapter
Spokane, WA

NW Sustainable Energy for Economic Development
Seattle, WA

****WI

Trout Unlimited - Fox Valley Chapter
Tom Deer, President

1271 Maple St.

Neenah, WI 54956

Trout Unlimited - Oconto River Chapter
Dave Brunner

5473 Cardinal Rd.

Gillett, WI 54124

Wisconsin Conference of the United Methodist Church
Reverend Dave Steffenson, Ph.D.,

Eco-Justice Coordinator, Board of Church & Society
PO Box 21

Columbus, WI 53925

Lutheran Office for Public Policy
Reverend Sue Moline-Larson
322 E. Washington Avenue
Madison, WI 53703

Family Farm Defenders

John Peck, Executive Director
PO Box 1772

Madison, WI 53701

Lake Superior Greens
Jan Conley

2406 Hughitt
Superior, WI 54880

River Alliance of Wisconsin
Diana Toledo, Acting Director
306 E. Wilson Street
Madison, WI 53703
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Citizens Utility Board
Steve Hinicker, Director
16 N. Carroll Street
Madison, WI 53703

Melissa K. Scanlan

Executive Director

Midwest Environmental Advocates
702 East Johnson Street

Madison, Wisconsin 53703

Laura Olah

Executive Director

Citizens for Safe Water Around Badger
E12629 Weigands Bay S

Merrimac, WI 53561

Bob Olsgard
Lake Superior Waterkeeper
The Lake Superior Alliance
Spooner, WI
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Americans for Clean Air

May 7, 2003

The Honorable James Inhofe The Honorable Billy Tauzin

Chair, Committee on Environment and Chair, Commiftee on Energy and Commerce
Public Works U.S. House of Representatives

U.S. Senate ‘Washington, DC 20515

‘Washington, DC 20510
Dear Chairman Inhofe and Chairman Tauzin:

For over three decades, the Clean Air Act has worked to improve public health and profect the
environment. We, the undersigned health, senior’s, religious, labor, civil rights, children’s,
parent’s, women’s, consumer and environmental organizations strongly support the Clean Air
Act and vigorously oppose legislation that will weaken or delay the implementation of the Jaw.

The Clean Air Act is working. By enforcing the law, air pollution levels have dropped at the
same time the nation’s economy has grown dramatically. The Clean Air Act amendments that
you have introduced at the request of the administration would disrupt this progress, harm public
health and worsen global warming, If the Clean Air Act is changed, it should be strengthened,
not weakened.

Today, the Clean Air Act is designed to protect the health of all Americans. Pregnant women,
children, people with heart disease and lung diseases (such as asthma and emphysema), seniors
and other populations at risk for diseases like cancer must be protected from the harmful effects
of poisonous mercury in our waters, toxic air pollution, smog and soot. America’s National Parks
and other unique landscapes must be protected from air pollution, haze and irreversible damage
to our environment.

The Clean Air Act sets strong standards to cut poltution from power plants and other industrial
sources to meet the health-based air quality standards for soot and smog. Power plants are
required to sharply reduce their sulfur and nitrogen emissions by the end of this decade. Current
law also requires power plants to install state-of-the-art technologies that will deeply cut mercury
contamination by 2008.

The Bush Administration’s air pollution proposal weakens the Clean Air Act in several

important ways. The bill delays deadlines to meet the health standards and relaxes pollution
reduction requirements for power plants and other major pollution sources, The proposal repeals
the requirement for power plants to install state-of-the-art pollution controls to reduce toxic
mercury emissions. Critical states” authority to set strong clearrup standards is repealed. The
plan also makes global warming worse by allowing carbon pollution to increase.
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The current Clean Air Act provides critical tools that the states and the Environmental Protection
Agency can use to achieve clean air. Please do not weaken industry’s responsibility to clean up
power plants and other smokestacks. Do not postpone the requirements to meet health-based
standards. Do not diminish the rights of downwind states to protect themselves from pollution
produced outside their borders.

All Americans have a right to breathe clean, healthful air. That is the promise of the landmark
Clean Air Act. This promise should never be broken.

Sincerely,

Alpha-1 Foundation

American Association of People with Disabilities
American Cancer Society

American Heart Association

American Lung Association

American Public Health Association
American Thoracic Society

Asthma and Allergy Foundation of America
Breakthrough Technologies Institute

Center for Interational Environmental Law
Central Conference of American Rabbis
Children's Environmental Health Network
Citizens Coal Council

Citizens for a Better Environment

Clean Air Task Force

Clean Air Trust Education Fund

Clean Water Action

Clear The Air

Climate Solutions

Coalition on the Environment and Jewish Life (COEJL)
Consumer Action

Defenders of Wildlife

Environmental Defense

Environmental Defense Center
Environmental Integrity Project

Friends Committee on National Legislation
Friends of the Earth

Green House Network

Greenpeace

Healthy Schools Network

International Primate Protection League
Kids Against Pollution

League of Conservation Voters

League of United Latin American Citizens
League of Women Voters of the United States
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National Adult Day Services Association

National Association for the Advancement of Colored People (NAACP)
National Association of the County and City Health Officials
Natiomal Audubon Society

National Consumers League

National Council on the Aging

National Environmental Trust

National Parks Conservation Association

National Wildlife Federation

Natural Resources Defense Council

OMB Watch

Our Children’s Earth Foundation

The Ocean Conservancy

Physicians for Social Responsibility

Presbyterian Church (USA) Washington Office

Public Citizen

Public Employers for Environmental Responsibility
Religious Action Forum

Sierra Club

Trust for America’s Health

Union of American Hebrew Congregations

Union of Concerned Scientists

United Church of Christ Justice and Witness Ministries
United Methodist Church General Board of Church and Society
United Steelworkers of America

US Environmental Watch

U.S. Public Interest Research Group

‘Wildlands CPR

Women's Environment and Development Organization
Women’s Intemational League for Peace and Freedom
‘Woman’s National Democratic Club

Working Assets

20/20 Vision

CC.  The Honorable Jim Jeffords
The Honorable John Dingell
The Honorable George Voinovich
The Honorable Tom Carper
The Honorable Joe Barton
The Honorable Rick Boucher
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Northeast States for
Coordinated Air tise
Management

July 7, 2003
Hon, Henry A. Waxman Hon. Edward J. Matkey
2204 Rayburn House Office Building 2108 Rayburn House Office Building
Washington, DC 20515 ‘Washington, DC 20515
Hon. Frank Pallone Hon. Thomas Allen
420 Cannon House Office Building 1717 Longworth House Office Building
‘Washington, DC 20515 ‘Washington, DC 20515

Re:  Response to Request Regarding Changes to Certain State Authorities under H.R, 999

Dicar Representatives Waxman, Markey, Patlone, and Allen:

Thank you for your letter of June 27, 2003 requesting our views about provisions in HR. 999,

“The Clear Skies Act of 2003,” that would diminish or elimbate certain state authorities under
the federal Cloan Alir Act (CAA), including the ability of states to pursue relief from poliution

transported from upwind stationary sources under Section 126 of the CAA. We are pleased to

respond to your request.

We welcome a comprehensive strategy to address pollution from the power sector and believe
that the type of emission reductions called for in HR. 999 can be cost effectively achieved even
sooner than the timeframes specified in this proposed legislation and even more effectively with
lower caps. As downwind states that are chronically afflicted by pollution transported from
upwind jurisdictions, we are very concerned about the substantial limitations H.R. 999 imposes
on the ability of such states to attain federal, health-based air quality standards. To the extent that
we cannot attain the National Arbient Air Quality Standards (NAAQS), we canniof adequately
protect our citizens” health and well being as the CAA requires, and our economies suffer as a
result of being designated as “nonattainment.” Worse, to the extent that we may be limited in
seeking relief from upwind pollution or adopting state emission control measures mare stringent
than federal requirements, this situation will be perpetuated.

Our initial review of H.R. 999 leads us to have serious concerns not only about changes to
Section 126 of the CAA, but also changes to several other rights, privileges, protections, and
responsibilities currently held by the states under the CAA. Several of these concerns are detailed
in the attached briefing paper; others may be identified following additional review of H.R. 999.
‘We hope that the attached material responds to your request for our initial views on provisions
contained in H.R. 999. If further questions arise or you desire additional information, please
don’t hesitate to contact my office at 617-367-8540.

Sincerely,

it Tl Gylffnn

Kenneth A. Colburn
Executive Director
ce: NESCAUM State Air Directors
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BRIEFING PAPER
Provisions in the Proposed Clear Skies Act of 2003 (H.R. 999)
that Alter State Authorities and Protections in the Federal Clean Air Act

NESCAUM - July 7, 2003
OVERVIEW

While the stated purpose of the Clear Skies Act of 2003 (CSI) is to address power sector
emissions, there are also provisions in this proposed legislation that, if enacted, would
fundamentally change the framework of the federal Clean Air Act (CAA) as it relates to
state authorities. These changes would affect how and when states are required to
achieve health-based federal air quality standards for ozone and fine particulates —
allowing more time and less oversight for many nonattainment areas — and thereby
stripping states of proven tools that have helped them to achieve emission reductions and
address local air quality impacts.

Specifically, CSI changes fundamental designation and attainment provisions of the
CAA. It also materially alters and restricts CAA provisions that allow states to achieve

expeditious retief from interstate pollution. These and other changes weaken or remove
crucial regulatory tools that states rely upon to address an array of air pollution sources
including, but not limited to. power plants. In addition, the environmental benefit that
states can secure by adopting programs more stringent than federal requirements appears
to be compromised. Taken together, these changes subgtantially reduce the ability of
states to meet their statutory clean air obligations, which can put their citizens” health at
risk and jeopardize their economies.

Some suggest that these proposed changes must go hand in hand with the operation of a
national multi-pollutant cap-and-trade program. This is clearly not true, because the
federal Acid Rain cap-and-trade program for sulfur dioxide (SO;) emissions has
succeeded remarkably without undermining other regulatory programs that improve air
quality at the local, state, and regional levels. It is more likely that these changes are
being sought because they ease air quality responsibilities for areas that will be newly
designated as nonattainment areas under the new 8-hour ozone and fine particulate matter
NAAQS. In most cases, in fact, the proposed legislation would excuse these areas from
adopting any local controls unless air quality problerns persisted after 2015.

Simply put, the power sector emissions reductions proposed in CSI do not justify the
additional public health risks created by its much broader regulatory relief provisions.
This disconnect is further underscored by the fact that CSI's final emissions caps are
significantly delayed (until 2018) and are subject to future revision based on review
provisions in the legislation that are highly skewed toward cost rather than protection of
public health or environmental quality. Moreover, there is no direct timing linkage
between the regulatory relief provided in CSI and new power sector emissions caps.
More flexibility than what the CAA offers may indeed be appropriate for addressing 8-
hour ozone nonattainment problems — especially given what we have learned about VOC
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and NOx controls during the 1990s. But the CSI proposal — by delaying for nearly a
decade the CAA’s public health protections for citizens that reside in new nonattainment
areas and those who live downwind of those areas — is far too liberal in this regard.

SPECTFIC ISSUES OF CONCERN

1. CSI creates a new category for labeling areas that have unhealthy air quality
with respect to the 8-hour ozone or fine particulate (PM; s) National Ambient
Air Quality Standards (NAAQS).

e (Sl radically changes Section 107 of the Clean Air Act by creating a new
“iransitional” designation for certain areas that are monitoring violations of either
the federal ozone or PM, s standard, to avoid labeling them as being in
“nonattainment” of those health-based standards.

s The new “transitional” labe] would allow the new areas to bypass key emission
reduction requirements that would otherwise be in force (described below).

e The new “transitional” label would dismantle the legal recourse that downwind
areas currently have under Section 107 of the CAA which requires upwind areas
that contribute to unhealthy air quality downwind to ensure those emissions are
mitigated.

2. CSI changes the scientific basis for how areas across the U.S. are Iabeled {ie.,
“designated”) when they have unhealthy air that does not meet federal ozone or
PM, s standards.

e Under the CAA, attainment or nonattainment designations for an area are based
on the air quality concentrations that are actually monitored in that area, Under
CSI, EPA would instead assign designations based on the relatively fragile
criterion of anticipated air quality improvements. EPA would rely on modeling
results and administrative submissions to determine which areas that violate
health-based standards would be designated as “transitional.””

o Modeling is a useful but inexact tool. While it can and should help guide
policy decisions, modeling should not be used to circumvent factual field
evidence of poor air quality. Further, the use of modeling rather than
monitoring to determine designations creates a double standard (see Item #4)
wherein two areas with identical ambient air quality (e.g., one designated pre-
CS1 as nonattainment and one designated post-CSI as “transitional”) face
substantially different economic and regulatory consequences. Anarea’s

! In order to become a “transitional” area, CSI requires a State to submit to EPA a SIP that includes
supporting modeling and any local controls that would be necessary to come into attainment by
December 31, 2015, That SIP must be approved by EPA by December 31, 2004. While this deadline is
significantly shorter than the 2007 deadline for nonattainment areas to submit SIPs, the “transitional” SIP
is more administrative then technical in nature. Essentially, CSI gives transitional areas a “bye” on
Subpart 1 and /or 2 CAA control requirements in return for their early SIP plans. The problem is that
“plans” do not equate to enforceable “reductions.”
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ozone problem (or its contribution to a downwind ozone problem) has been
successfully addressed only when air quality monitors show the problem is
solved, not when models predict that it might be solved.

» The CSI approach — based on easily modified modeling presumptions rather than
hard field data — ig a significant departure from the current public health
protections of the CAA.

3. CSI dramatically extends the deadlines by when many areas must attain federal
ozone and PM, s standards and achieve local emissions reductions.

o CSl allows a minimum of eight additional years — and as many as 15-20
additional years — for transitional areas to attain the 8-hour ozone standard. For
the PMy s standard, CSI allows a minimum of six and as many as 12-17 additional
years to attain.

o Under the CAA and based on EPA’s most recent schedule, marginal ozone
areas (which would account for most of the “transitional” areas) must
attain the 8-hour ozone standard by 2007. For PM; 5, nonattainment areas
are expected to attain the standard by the end of 2009.

o Under CSI, ozone and PM, s “transitional” areas are anticipated to attain
the standard with federal measures (including CSI’s multi-pollutant
program) by December 31, 2015. If they do not do so, they would be
presumed to need additional local controls, and they would be designated
as nonattainment by June 30, 2017. They would be required to submit
SIPs by June 30, 2020 and to attain the ozone and PMy s standards by 2022
(though they could be granted an extension to 2027). Under CSI, the
public health protections intended under the current CAA could thus be
delayed for nearly two decades.

4. CSI creates an unlevel playing field in terms of basic requirements for areas that
are currently violating the eight-hour ozone standard.

¢ By avoiding the “nonattainment” label, CSI excuses “transitional” areas from
adopting CAA programs that are required for areas violating the eight-hour ozone
standard. These programs are primarily aimed at controlling growth in emissions
from the power sector and the mobile source sector, including:

o Transportation conformity
o Offset requirements for new or modified stationary sources
o LAER controls for sources subject to nonattainment New Source Review

« “Transitional” areas would be subject to Prevention of Significant Deterioration
(PSD) provisions as if they were attainment areas, instead of the more stringent
New Source Review (NSR) provisions required of nonattainment areas.



81

NESCAUM Briefing Paper Page 4
Clear Skies Act Changes to State Authorities and Protections under the Clean Air Act July 7, 2003

Incredibly, attainment areas in the states of the Ozone Transport Region are
currently (and would continue to be) required to implement more local emission
controls than nonattainment “transitional” areas would have to implement under
CSIL.

The practical impact of this dichotomous CSI approach is that different areas with
identical monitored air quality concentrations are likely to be treated dramatically
differently, depending on when they were classified. This is unfair in terms of
economic opportunity and, more importantly, protection of citizens’ health.

5. Under CSI, “transitional” areas are subject to much less rigorous requirements,
with less federal enforceability and no “backstop” provisions.

“Transitional” areas would be excused from the Reasonable Further Progress
(RFP) requirements that nonattainment areas are routinely subject to, including
the requirement to adopt Reasonably Achievable Control Technology (RACT)
measures. Instead, CSI establishes a “maintenance” requirement — essentially
another planning requirement — whereby “transitional” areas would submit to
EPA by December 2010 an emissions inventory and an analysis showing that
growth in emissions is not anticipated to affect their ability to attain the 8-hour
ozone or PM; s standard.

o It is unlikely that Urban Airshed Modeling will be sensitive enough to
show a potential problem with predicted growth in emissions.

o IfEPA were to uncover a problem with a “transitional” area’s
maintenance analysis, EPA would only be required to consult with the
state and determine actions necessary to assure attainment. Unlike the
current CAA, there is no enforceable requirement that the area implement
any of these actions, nor are there ramifications for a state’s failure to do
so (such as sanctions). Under CSI, EPA could wait until June 2017 to
designate the areas as nonattainment, leaving the public inadequately
protected from poor air quality for at least six more years.

CSI relieves “transitional” areas from the current CAA requirement to ensure that
their emissions do not interfere with another area’s ability to attain or maintain the
ozone or PM; 5 standards

o “Transitional” areas do not have to develop SIPs that comply with section
110(a)(2)(D).

CSI relieves “transitional” areas from the current CAA requirement to adopt
“backstop” contingency measures and to include them in their SIPs in the event
that they do not attain the ozone standard by the 2015 deadline.

o Under CSI, such areas would not have to adopt control measures until
2020, when attainment SIPs for would be due for those “transitional” areas
that are reclassified as “nonattainment” in 2017.
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6. CSI places a moratorium on the use of Section 126 of the CAA, thus denying

states access to a vital tool for relief from transported pollution from upwind
stationary sources.

CSI prohibits EPA from making any finding on any 126 petition for power plants
and boilers affected by CSI’s trading program prior to January 1, 2009. Under the
existing CAA, Section 126 is designed to be a tool for prompt action; EPA must
act on any submitted 126 petition within 60 days.

CSI limits how and when Section 126 can be used. It requires EPA to make
findings by January 31, 2009 for all petitions submitted before January 1, 2007.2
Again, the CAA specifically allows petitions to be submitted at any time and
requires EPA to act within 60 days of receipt.

CSI requires EPA to extend the compliance date for 126 findings to ensure that no
power plants and boilers are subject to any deadline prior to January 1, 2012.
Under the existing CAA, Section 126 remedies must be in place within three
years of the finding.

7. CSI radically changes the criteria on which findings of significant contribution
from an upwind stationary source or group of sources are made, perhaps

rendering Section 126 unusable.

CSI requires that all Section 126 findings for power plants and boilers affected by
the CSI trading program be based on a consideration of other enacted or pending
emission reduction programs — even if they are not yet implemented. This is a
significant departure from the current language of Section 126 in the CAA, and
again suggests that public health should depend on anticipated reductions.

In a particularly substantive change from the current CAA, CSI prohibits EPA
from making a finding of significant contribution unless the petitioning state
shows that the upwind emissions reductions it seeks are at least as cost effective
as emission controls on other source types (e.g., mobile sources, area sources,
etc.) that could be implemented locally or in the upwind area.

o On its face this test does not seem unreasonable. However, the cost side of
this analysis includes the fi:ll cost whereas the benefit side of the CSI cost
effectiveness analysis limits the benefits to air quality improvements in the
petitioning state’s nonattainment area only (i.e., it does not include al/ benefits
to all areas from action in an upwind jurisdiction). Accordingly, this test
significantly biases the cost effectiveness test against the petitioning state.
The result is an unbalanced cost benefit test that promises to eviscerate
Section 126 as a practical tool for states.

o Also under this CSI provision, states would not only be required to compare
cost effectiveness to other potential state programs, but also to federal

21t enacted, this provision could affect pending one-hour ozone Section 126 petitions filed by DE, DC,
MD, and NJ, and pending eight-hour ozone 126 petitions filed by MA, ME, NH, and PA.
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programs that states are precluded from adopting on their own. This is likely
to put the states in a “Catch-22” position. For example, if controlling heavy-
duty engine emissions was determined to be more cost effective than reducing
emissions from upwind power plants, downwind states would still be
powerless to address the problem due to federal pre-emption of state
regulation of heavy-duty engines.

e Finally, state environmental agencies have little current capacity to conduct these
economic analyses. As a result, CSI either requires states to increase spending or
introduces another major — perhaps insurmountable — roadblock to any future
Section 126 action.

8. With respect to power sector mercury emissions, CSI eliminates a plant-by-plant
toxic emission control mechanism (MACT) that has proven effective, and
replaces it with a relatively loose mercury cap. In addition, CSI dismantles the
CAA’s toxics control requirements for non-mercury hazardous air pollutants

(HAPs).

e Under the CAA, EPA must promulgate regulations to control power plant
emissions of mercury, a toxic heavy metal, by the end of 2003. These regulations
must reflect Maximum Achievable Control Technology (MACT) levels of
stringency and must be implemented by the end of 2008. Mercury control
technologies such as activated carbon injection have been shown to achieve
control effectiveness in excess of 90%. By contrast, the mercury caps proposed in
CSI are not fully implemented until a decade later than the MACT requirement
(i.e., in 2018) and represent at most 70% control effectiveness, on average. In
addition, EPA is now predicting that actual mercury levels could remain well
above the CSI caps as the result of a “safety valve” mechanism in the proposed
legislation that is designed to limit the market price of mercury emissions
allowances.

s CSIremoves EPA’s current statutory authority to regulate non-mercury HAP
emissions from power plants, shifting them to a discretionary program that would
not take effect until 2018. Under CSI, all non-mercury HAPs would be regulated
under the new and unproven residual risk program, rather than the well-
established MACT program.

9. CSI prevents states from accruing additional environmental benefits if they
choose to set more protective state emissions caps for their power plants.

e Under its proposed cap and trade program, CSI prohibits any states from
“restricting” or “interfering” with the “transfer, sale or purchase” of allowances.
If a state wanted to impose a more stringent cap for a power plant or group of
power plants, it could do so, but it could not retire or withhold the allowances that
accrue from the setting the more protective cap. Those allowances would remain
in the CSI program, and could thus be used in an upwind state. In this
circumstance, the air quality benefits of the state action to impose more stringent
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power plant requirements would be at least partially offset by an increase in the
emissions from plants outside and upwind of the pro-active state.

10. CS1 jeopardizes states receiving the full benefits of the NOx SIP Call.

The NOx SIP Call program applies to electric generating units and other large
industrial sources, whereas CSI’s cap and trade program applies only to electric
generating units. CSI effectively replaces the NOx SIP Call program and strands the
industrial sources outside its broad NOx trading mechanism, requiring them to have
their own smaller program. A significantly smaller trading market for the industrial
sector would have unintended economic consequences; without the economies of
scale of the full NOx SIP Call program, a much less efficient and more costly
program for this sector and for the states will result.

11. CSI invites a future Congress to weaken its final power sector emissions caps.

s CSI’s mid-course “review” provisions mean that state regulators may not even be
able to rely on the power sector emissions reductions that are now being used to
sell CSI's myriad regulatory relief provisions. Specifically, CSI requires EPA to
review the costs and benefits of proposed power sector caps and to recommend
changes to Congress. Both the timing and structure of this analysis — which
features a heavy emphasis on cost considerations and is to be completed by 2009
(i.e., before the first phase of CSI's reductions has even been implemented) —
seem designed to open the door to a future weakening of the final caps.

o If that were to occur, there would be even less justification for the attainment
delays and other regulatory relief provisions introduced by CSL

o The potential for a future weakening would introduce business uncertainty,
encouraging affected sources to delay making the capital outlays necessary to
comply with CSI until after the mid-course review process is concluded.

o It also creates an expectation that is a significant departure from past federal
programs.
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Suly 7, 2003

Ton. Henry A. Waxmun Hen, Bdward J. Markey

2204 Rayburn House Office Building 2108 Rayburn House Office Butlding
Washingion, DC 20515 Washington, DC 20515

Hon, Frank Patlonc Hon. Thomas Allen

420 Canvon Liouse Office Building 1717 Longwaorth House Office Building
Washiagton, DC 20515 Washington, DC 20513

Re: Response to Request Regarding Changes to Clean 4ir Act Section 126
Authorities under LR 999

Dear Honorable Representatives Waxman, Markey, Pallone, and Aller

Thank you for your letter of Junc 27, 2003 requesting our position on the 126
petition provisions of HLR. 999, the proposed *Clear Skies Acl™ You correctly note that
the Ozone Transport Comemission (OTC) is in the process of formuluting its overall
recommendations on the Act. and we expect 10 complete that work shortly.

Multi-pollutant power plant legistation is a top priorty for OTE, and we are
attempting to meaningfilly engage the Administration on behalf of our 12 member states
and the District of Columbis as to what we believe 2 multi-poliutant proposal needs 1o
accomplish for OTC to be supportive. We arc hopeful such discussions will fead to a et
thit makes sconomic and environmental sense, provides the predictability utilities need,
and ensurcs the ozone attainment potential we require.

As to the specific guestion you pose, the QTC states have grave concens shout
the 126 provisions of H.R. 999, as we belleve it effectively eliminates ise of the 126
petition as a constructive tool fir states to deal with transport of air pollution wien
upwind states or the federal govermment are unwilling or unable to do so. Member stales
have used the petition provess unly ence to date, and then only after years of negotiution
and multiple stiempts to address the transport issue equitably, OTC states Rnow that
filing 8 petition is & serious action not to be taken lightly. but we also belicve we should
continue to have tus tool available 1o us when accessary, and receive 4 mcuninglul and
timely response to any petitions we may hava to file.

The 126 petition process envisioned by the Clear Skies Act delays the filing of
petitions, reduces the need for EPA 1o respond in a timely way, enhapces an upwind
state’s ability to delay action based on planned air improvements, and creates an
eeondmic test that states cannol perform and which is fundamentally imbalanced in its
consideration of costs versus benefits, | note that NESCAUM has provided detailed
comments on this and other aspects of the legisiation. Rather than restating the
applicabic comments here, OTC expresses its concurrence with
NESCAUM’s analysis of the Section 126 Petition provigions of the Act.
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This said, were OTC satisfied that legistation ensurcd adequate pollution reductions from
upwind utilities on a firm timeframe such that our states could achicve attainment on schedule, OTC
would be willing to censider forbearance of the right to {ile petitions for a reasonable period of time
while thoge reductions are implemented. We do not believe that the current Clear Skics bill meets
that goal or would allow ns ta measure progress sufficiently to warrant any forbearance. Suspending
the states” right to file petitions in the absence of specific seheduled reductions would, in our view, be
contrary to the goals of the Clean Air Act. Addressing specific local conditions may also require the
usc of the 126 petition process. We tully support the aotion of improving predietahility for industry,
but beligve that objective is more properly achieved by establishing clear, achievable performance
standards for reductions in upwind emissions and sticking to that commiunent.

Thank you for the opportunity to comment on this section of H.R. 999. We would weicome
the opportunity to present our views directly 10 your Subcommittee at any time convenient for you.
Similarly, we look forward to the opportunity 1o discuss our vicws ut the sverall bill when we have
completed our work, expected by the last week of July. Please do not hesitate ta contact OTC
Executive Director, Christopher Recchia, if we ¢an provide such testimony or be of further assistance
on any QTC air quality matter.

Jafy I1. Reitsma
Chair

Ce: OTC States
Christopher Recchia
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June 37. 2003

Jan H. Reitsma, Dircetor

Rhode Istand Department of Environmental Manageutent
235 Promenade Street

Providence, RT 02908

Dear Mr. Reitsma:

We are writing Lo you in your capacily as Chair of the Uzone Transport Commission
{OTC) ta request OTC s views on specific legislative provisions that the House Subcommittee
on Enw gy snd Alr Quality may soon be considening,

We understand that the OTC is currently formulating its views and recommendations
regarding federal multi-potlutant legislation, We look forward to examining OTC’s work when

it is ready.

However, today we'd ke to request OTC's views on specific provisions contained in
FHL.R. 999, “The Clear Skies Act of 2003." This legislation makes significant changes to section
126 of the Clean Alr Act, which provides states with a tool to address sources of pollution in

upwind states, Scction 126 has been successfully used in the past, and there appears to be no
evidence of ite shyge. We are concernced sbout revisions that could prevent its usc or make it

more difficult 1o use in the future.

We request your views on thesc propesed changes and request that you respand by July
7,2003.

Thank you for your atiention to this important issue,

Sincerely,

.Qynxma? Edward 1. Mﬁkey : a

¥
Member of Congress Member of Congress
Yk Cllow e Bl
Frank Pallone homas Allen
Member of Congress Member of Congress

¢e¢: Chris Recchia
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1660 L Streexr NW

Suite 1100

Washington, DC 20036-5603
Telephone 202.457,0911

Fax 202.331.1388

INSTITUTE OF David C. Foerter, Executive Director
LE. E-mail; dfoerter@icac.com

- CLEAN
IAC &,
COMPANIES .
i Chad S. Whiteman, Deputy Director

E-mail: ewhiteman@icac.com

July 7,2003

Hon. Henry A. Waxman

House of Representatives

2204 Rayburn House Office Building
Washington, DC 20515-0529

Re: Response to Your Letter of July 3, 2003

Dear Representative Waxman:

Thank you for your letter of July 3" requesting the views of the Institute of Clean Air
Companies (“ICAC” or “the [nstitute”) on whether cost-effective technology would be available
ta achieve the emission reductions and timing specified in H.R. 2042. The Institute is the
nonprofit, national association of companies that supply air pollution control and monitoring
technology for all types of stationary sources, including coal-fired power plants that are affected
by multipollutant legislation, including H.R. 2042. ICAC members supply the complete range of
competing control and emissions measuring technologies for emissions of mercury, sulfur
dioxide (SO-) and nitrogen oxide (NO,), along with all other criteria pollutants and the
hazardous air pollutants. Thus ICAC speaks for the entire industry, not just one technology. The
Institute’s members do not supply technology for CO; control and therefore I will not address
CO, in these comments. For more on ICAC, including on-line access to attachments referenced
in these comments, see www.icac.com.

To satisfy your request for comments by July 7" the Institute’s remarks are brief. However,
the ICAC is committed to continue to provide additional details or views that would be useful in
your deliberations of clean air legislation. You should also be aware that ICAC has previously
submitted both oral and written testimony on clean air legislation introduced in Congress (i.e. S.
556 introduced in 2001). Although that testimony was submitted nearly two-years ago, the
substance of the testimony remains exceptionally relevant to your current request (Attachment 1
and II), however, the time frame for implementing these requirements has only grown more
favorable with the passage of time.

1. Cost-Effective Technology is Available

Control technologies to reduce SO, emissions have been in operation in the United States for
over three decades, with dramatic improvements in performance, reliability, and overall cost-
effcctiveness being made, particularly during the last decade. NO, controls have been nperating
in the United States for a relatively shorter time period but have benefited from the relatively
overnight success from operating overseas since the 1980’s (Germany, Japan, etc.) and
transference of that success to the United States in the 1990°s. There is no real debate that

@ Hecycled
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reliable, demonstrated in-practice control technology exists to clean coal emissions on the order
of 95 percent and greater for SO, and 90 percent and greater for reducing NOx emissions. These
technologies have been and will be continually enhanced to ensure control requirements are
being achieved. The air pollution control technology industry is extremely competitive in vying
for jobs from an increasingly competitive electric utility industry. In tum, the electric utility
industry is driven by the certainty of clear regulatory requirements. In fact, study after study
show the positive rclationship between the existence of regulatory drivers and improvements in
control technologies and cost improvements. Simply, the certainty of regulation in this industry
is the single greatest incentive for technology innovation and reducing costs.

Through the deployment of cost-effective technologies for the control of NOy and SO;, there
has been a realization that these technologies have an even greater cost-effectiveness due to their
multipollutant benefits. There is no debate that operating with these control technologies will
also reward the user by reducing their contributions to acid rain, visibility impairment, PM; 5,
and mercury.

1. Industry-Wide Resources are Available

The installation of controls on a significant number of power plants has been undertaken in
the past in both the U.S. and abroad. For example, in Germany, flue gas desulfurization (FGD)
systems for SO control and selective catalytic reduction (SCR) systems for NOx control were
installed on a large portion of the power industry in a short time frame. Seventy power plants
installed FGD controls and 114 plants installed SCR controls during overlapping time periods in
the late 1980s. The completion of the installations across the power sector occurred in
approximately five years with individual installations occurring within that timeframe and taking
between 2-3 years to complete.

Today in the U.S. roughly one-third of the coal-fired generating capacity has or shortly will
have operating air pollution control technologies that significantly reduce emissions of NOy
and/or SO,. Power generators in the northeastern U.S. installed significant numbers of SCR
equipment 1o meet the requirements of the suuner time NOX trading program requirements. As
a result, over 100 SCR systems have been installed over the last five years with additional units
currently under construction to meet the May 2004 compliance deadline for the NO, Transport
SIP call. Similarly, approximately one-third of the U.S. coal-fired generating capacity currently
operates with SO, controls. Current estimates are that by the end of 2005, more than 100
Gigawatts (GW) of the more than 300 GW of the U.S. coal-fired electric utility generating
capacity will be operating with advanced NO, controls. The vast majority of the control
technology installations, primarily in the eastern U.S. will have been installed within a five to six
year period. These technologies already in use are the same technologies, albeit continuously
improved upon, that would be used to achieve the NO, and SO; reductions contemplated by H.R.
2042. H.R. 2042 would essentially utilize the demonstrated control technologies and resources
over a similar period of time as were recently utilized to satisfy existing NO, and SO; control
program requirements.

ICAC estimated that similar multipollutant control Jegislation (introduced during 2002)
would generate more than 300,000 new one-year manufacturing, construction and engineering
jobs in the air pollution control industry (Attachment I1X). Conversely, it should be expected that

2
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lack of regulatory or legislative action in the near future, coupled with a significant period of
jobs inactivity, could jeopardize the viability and availability of the active skilled labor work
force (1.e. craft and boiler makers) that have been dedicated to air pollution contral installations.
The better scenario is to define air poilution control markets with regulations and incentives to
efficiently utilize the existing work force and atiract qualified eraft labor into the future.

The introduction of a trading mechanism provides the affected industry with a desired Jevel
of compliance flexibility, and potentially the opportunity fo improve the cost-effectiveness of
control technologies. However, appropriate regulatory incentives and mechanisms need to be
enlisted to ensure the even utilization of resources. The greatest challenge will be to provide an
appropriate level of flexibility to affected industry (e.g. electric utility industry) while ensuring
an efficient deployment of resources. The compliance window in HR. 2042 offers a tirpeframe
for efficiently utilizing resources, particularly given the similarity to the 5-6 year timeframe for
implementing the NOy Transport SIP cail (despite uncertainties in resource issues related to
Jjudicial challenges).

1L Mercury Controls are Commercially Available

Despite the lack of any current regulatory drivers requiring the conirol of mercury from coal
fired electric wtilities, commercially available technologies have emerged, innovated and become
increasingly cost effective. Currently, combinations of control technologies designed for NOy
and SO control, have had the unintended, albeit pesitive, consequence of also reducing mercury
emissions. Inaddition, the use of carbon injection has emerged due simply to the potential of an
emerging market from regulation and/or legistation. Given that the primary market to date is
dedicated to sales related 1o research, the level of innovation and cost reduction has been
significant and tracks well with progress and technology developments with other technology
markets that emerged over the past few decades (2.8, SCR development for NO, controt).

In conelusion, cost-effective technologies and the resources are available to implement the
control strategies defined by H.R. 2042, with the greatest challenge of providing an appropriate
level of compliance flexibility to affected industry while also ensuring an effivient and cost-
effective deployment of resources.

Again, thank you for inviting the views of ICAC on this subject. If you have any further
questions, please do not hesitate to contact me.

Sincerely,

P =g S

David C. Foerter

Attachments A/S (also available at www.icac.com)
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Mr. WAXMAN. So Mr. Holmstead, this is the problem we have in
looking at the proposal that is before us. Why is it that we haven’t
been able to get the analysis? For example, why haven’t we been
able to get the information about those two items that I requested,
the Senator Jeffords bill that we have introduced together and the
industry analysis that EPA says they relied on in evaluating the
straw proposal and changing it?

Mr. HOLMSTEAD. Let me take the second one first, because in an-
ticipation of the hearing, I sat down with our staff to go over re-
quests that had come in from members of this committee, and I be-
lieve what you asked for was information that we have received
from industry groups and unions. That was one of the reasons that
we revised the straw proposal to the Clear Skies Act. And I can say
that we have given you everything that we have, and I think it
would be useful just—what we provided you with is I think a copy
of every meeting that I had. You know, I meet with dozens of peo-
ple every week, and we provided you with that, and we also—just
so you know, we searched all of my records, my staff searched all
of their records. We don’t have materials, but what we do have——

Mr. WAXMAN. Let me interrupt you, because I really don’t want
to know about your meetings. EPA adopted a proposal called a
straw proposal. It had deadlines and achievable goals. It would
have reduced air pollution, as Mrs. Capps pointed out in her ques-
tions to you, and it went to the White House, and the White House
changed it and weakened everything into this proposal that we
have before us today. And you were asked why that happened, and
your response to the press was, well, we did an analysis that indus-
try presented to us showing that our proposal was better. Well, we
ask for that analysis.

Mr. HOLMSTEAD. No——

Mr. WAXMAN. Was there no such analysis?

Mr. HOLMSTEAD. No. There is analysis. And essentially what
happened, the straw proposal, as I said before, was a proposal to
get the discussion started. It is not correct to say that that went
to the White House and the White House changed it. We engaged
in a number of months of very thoughtful discussions with not just
the White House, but the Department of Energy, the Department
of Interior. We met with environmental groups. We met with in-
dustry groups. We met with union folks. I provided you with a list
of all those meetings, but then based on the concerns that people
raised, we went and did our own analysis. We didn’t rely on an in-
dustry analysis, and we have provided that. It is on our Web site.
We have a feasibility and sort of an engineering feasibility anal-
ysis, and what that told us was that given

Mr. WAXMAN. But modeling, did you do modeling?

Mr. HOLMSTEAD. I am not sure what kind of modeling we could
have

Mr. WAXMAN. Well, modeling is a basis in which we can see
whether we are going to achieve objectives, and you did modeling
for your proposal but not the straw proposal.

Mr. HOLMSTEAD. No. We did do modeling for the straw proposal.

Mr. WAXMAN. We haven’t been able to——

Mr. HOLMSTEAD. We provided that to you. You have all the mod-
eling we did on the straw proposal.
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Mr. WaAXMAN. I have to differ with you. It is not in the data. It
is not on your Web site. It has not been given to the Congress.
These are important to us because

Mr. HOLMSTEAD. Just to be clear, I mean, I want to be sure, be-
cause I feel badly about this. We have provided you on CD ROMs
all of the runs that we did, all of the summaries that we did for
the straw proposal. You——

Mr. WAXMAN. The straw proposal was not updated the way——

Mr. HOLMSTEAD. No. The straw proposal was not updated. And,
again, just to give you a perspective, we have used up our entire
budget plus some other funds that we could get from the adminis-
trator to go through the most—as I say, the most comprehensive
and sophisticated air modeling study ever done.

Now, we

Mr. WAXMAN. Well, this couldn’t have been the most—it couldn’t
have been that effective and rigorous an evaluation if we haven’t
been able to get the updates on the models. And you send us a list
of your meetings. That doesn’t give us the information in which we
can evaluate why a proposal that came out of EPA that was consid-
ered reasonable and had goals and reasonable timeframes ended up
with a proposal that pushed out the timeframes, eliminated most
of the requirements under the Clean Air Act to make sure that the
goals were actually met and achieves a far greater reduction from
the analysis we get from people who don’t have the resources of
EPA.

But let me have that sitting out there because I don’t want to
argue with you about it, and maybe you can give us—I want to ask
you about a specific provision, because I think it illustrates the
point.

If you examine what you do in this proposal on mercury, under
the Clean Air Act, EPA has to look at these power plants and make
sure they reduce emissions from toxic air pollutants to the max-
imum degree achievable, taking costs and other factors into ac-
count. That was what the Congress adopted into law on a strong
bipartisan basis.

Now, my staff was briefed from the White House Council of Eco-
nomic Advisers, the Energy Information Administration, DOE and
EPA, and according to their briefings, both the EPA model and the
EIA model assumed that if a plant installs activated carbon and
fabric filters, it will get a 90 percent mercury reduction on all coal
types.

Do you agree with the EIA and the EPA models that a tech-
nology is available to reduce mercury emissions by 90 percent from
all types of coal?

Mr. HOLMSTEAD. I don’t think we can say categorically from all
types of coal. There is a difference between—as you well know,
there is a lot of complexity in all of these things. We have good
data if you use—if you burn bituminous coal, and you have ACI
with a bag house, I think we actually have some commercial—in
practice, we can get 90 percent. We have less data. We have some
pilot projects on subbituminous. We have even less information on
lignite. So I am not quite sure that we are at this point, but we
do
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Mr. WaxMmaN. Well, the point is that we have a lot of data from
a lot of different sources that say you can achieve a 90 percent re-
duction, but the Clear Skies legislation would repeal this mercury
MACT requirement, and it would only aim for a 45 percent reduc-
tion in the first phase, and it would only achieve a 69 percent re-
duction sometime after 2020, and even that is somewhat uncertain.
So what we are left with is an existing Clean Air Act that can
achieve these reductions that everybody else says would be accom-
plished, and in its place, a proposal that would, in effect, achieve
far less on something as serious as mercury.

Mr. BARTON. Okay. This will have to be the last question in this
particular round.

Mr. HOLMSTEAD. I would be happy to—we have been very careful
to say a couple of things. We think the most important thing is to
look at the reductions that we can get in all these pollutants, and
we have tried to do it in a sensible way that gets us very substan-
tial reductions, not only in mercury, but also in SO, and NOx in
ways that we couldn’t do under the Clean Air Act.

So we think that it is just not very—we think that a better way
to look at it environmentally is not to look at one pollutant at a
time, but to look at all three.

The other thing is, as you well know, the way we do MACT
standards is not quite as simple as what is—I mean, the acronym
as you point out is MACT, but the process that under the law we
have to go through to determine the MACT involves a much more
complicated way of doing it, and in doing that, we have to ensure
that no matter how we subcategorize every plant in that sub-
category can achieve the MACT standard. And that makes it much
more difficult than a cap and trade approach where we can—for in-
stance, we are much more confident in relying on these innovative
technologies in a cap and trade approach because of the flexibility,
but we don’t have the ability under the Clean Air Act to mandate
technologies that have been on every plant that have not been
proven in practice.

So it is, as you point out, a complicated issue, but what we have
tried to do is really look at what we can do with all three pollut-
ants and how we can do that in the most effective way possible.

Mr. BARTON. The gentleman’s time has expired.

The gentleman from Maine is recognized for 5 minutes.

Mr. ALLEN. Thank you, Mr. Chairman, and thank you, Mr.
Holmstead. I want to continue this conversation, because as I un-
derstand your, you know, main point, it says Clear Skies would cut
power plant pollution by approximately 70 percent, lower costs
with more certainty and faster over the next decade within the cur-
rent Clean Air Act.

Well, as I understand it, I want to talk about mercury. It is a
big issue. It is the area where it seems to me we are going back-
ward the fastest under the proposed Clear Skies, and it is a big
deal to me. I mean, 6 years ago the Portland newspapers ran a
multi-day story on the dangers of mercury. Well, 6 years later, and
we are sitting here talking about giving coal-fired power plants
even more time, and it doesn’t make a lot of sense to me.
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When you talk about benefits, the benefits under Clear Skies, or
how much it cuts pollution, the obvious question is compared to
what, and the “what” is not evident.

Let me direct your attention just to mercury. Back in—as I said
in my opening, back in December 2001, EPA told the Edison Elec-
tric Institute that the Clean Air Act’s MACT standard could reduce
power plants’ mercury emissions by 98 percent from 48 tons to 5
tons nationwide by 2008. From all that we have read, you know,
straight out of the American Coal Council, the technology is avail-
able, and you mentioned activated carbon insertion and some sort
of fabric filters being the way to go.

If you do that, you get very quickly to much more significant re-
ductions than you are proposing in Clear Skies. So here is the
question: I think it is simple. Isn’t it true that if you adopted
MACT standards for mercury and abided by them in accordance
with the settlement agreement that requires you to propose MACT
standards by December 15 and implement them by—or make them
final by 2004, December 15, 2004, isn’t it clear that you would get
a greater reduction in mercury if you did that than if you imple-
mented Clear Skies?

Mr. HoOLMSTEAD. Even if you are looking just at mercury
alone——

Mr. ALLEN. I am just looking at mercury.

Mr. HOLMSTEAD. Which, again, I think is not—I mean, given all
the other issues—but let’s just put those aside, but I really hope
you will look at all three——

Mr. ALLEN. In time, but today it is just mercury.

Mr. HOLMSTEAD. No. I know, but even looking at mercury, that
is not necessarily clear, and let me tell you why. We are spending
a lot of time trying to figure out what we can justify under the ex-
isting law, because at some point, we have to look—we have to do
something called the MACT floor, and that as—as I said before,
that involves looking at different types of categories, because every-
one agrees that an oil-fired plant is different from a coal-fired plant
and that a lignite plant is different from a subbituminous plant.
Once we do that, we have to look at the data that we have, and
we have to array it from best performing to worst performing. We
go through that whole process. Then we propose a rule. We take
public comment. We have a hearing. We do a final—

Mr. ALLEN. Mr. Holmstead, let me interrupt. I understand the
process is complicated. That isn’t my question. My question is
about the outcome, just the outcome. Isn’t it, in fact, the case that
abiding by a MACT standard would lead to lower reductions in
mercury than Clear Skies by, pick a date, 2010?

Mr. HOLMSTEAD. Not necessarily. And again that is part of my
point. We go through this process, and then we go through litiga-
tion. We will not know either the levels or the timing until we go
through a regulatory process, until we have final litigation and
dates in place. In contrast, under Clear Skies, we start getting
mercury reductions almost right away. We don’t wait until 2008 or
2009. So you get the early mercury reductions before you would get
them under MACT.
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Mr. ALLEN. But you would have to admit that under Clear Skies,
the incentive to comply, the incentive to develop newer technology
is less than it would be under a tougher standard.

Mr. HOLMSTEAD. No, the incentive is greater further in the fu-
ture. And that is one of the—several people have talked about this
issue of the cobenefits. We really—from purely an environmental
standpoint, it is probably overall most important to focus on these
technologies that get all three controls. So you do scrubbers, you
also get mercury controls. In the out years, you clearly get more
innovation under Clear Skies than you would under MACT. There
is no doubt about that. So with something like this, this place, just
given the incentives it creates, you are likely to have better tech-
nology in the future and you also have a cap in place.

Mr. ALLEN. I understand the appeal of the cap-and-trade system.
I am not trying to argue with you about that. What I am trying
to suggest is that mercury is the most challenging pollutant to deal
with. And by weakening the standards, by allowing more time and
more pollutants, more pollution, a higher total amount of pollution,
it seems to me pretty clear you are going to get more pollution for
the foreseeable future than you are if—than you are if you—than
if you don’t.

Mr. HOLMSTEAD. I just have to disagree—having lived through
the regulatory process now for many years, anyone who tells you
what the maximum standard is going to be, I would look at them
with a skeptical eye.

Mr. ALLEN. One final question. Have you done the modeling to
develop the MACT standard?

Mr. HOLMSTEAD. In developing a MACT standard?

Mr. ALLEN. That is just my question. Have you done the mod-
eling to do the MACT standard?

Mr. HOLMSTEAD. We are doing all the analysis that we need to
do to propose a MACT standard, to do a proposal on time by De-
cember 15. So we are on track to do everything we need to do to
get—including the evaluation of options—to get the MACT stand-
ard out.

Mr. ALLEN. As a legislature, can you appreciate how helpful it
would be to us to have the modeling before this bill gets marked
up, the Clear Skies bill gets up, so we have something to compare
it with.

Mr. HOLMSTEAD. I certainly can understand that. But, again,
part of my point is until we go through this process that—under-
standably, you don’t want me to go through all the details—we
can’t tell with you any certainty either what the level is going to
be, what the timing is going to be.

Mr. BARTON. This will have to be the last question.

Mr. ALLEN. If I can make just one comment, all I am saying is
if you did, you did the MACT modeling for mercury before Clear
Skies comes up, we would have something to compare your
proposal——

Mr. HOLMSTEAD. I understand. Yes I do.

Mr. BARTON. The gentleman from Ohio, Mr. Strickland is recog-
nized for 5 minutes.

Mr. STRICKLAND. Thank you, Mr. Chairman.
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Mr. Holmstead, I have heard from some the local officials and
community leaders in my district, which borders the Ohio River,
eastern and southern Ohio, right in the midst of coal country,
where we have lots of power plants and chemical plants and some
steel factories still exist. They are concerned about the area being
notified that it will fall into nonattainment under EPA’s 8-hour
ozone standard. If we do not pass Clear Skies or some other clean
air legislation, can you share with me the process that local com-
munities and States may face regarding ozone and particulate mat-
ter under current law? In other words, once an area is designated
as nonattainment for ozone, what is expected of the area, what
are—and this is your opinion—are the economic consequences?
Some of my communities have the understanding that no new
emissions would be permitted without some offsets. Thus, how
would a community like Lawrence County, Ohio attract business,
create jobs and the like?

Mr. HOLMSTEAD. That is one of the issues that we are trying to
address, obviously, with this legislation. But I understand your
question as what happens. We certainly do everything that we can
within the existing Clean Air Act to minimize the economic disrup-
tion. But under—Dby statute and now by court order, we have to do
official nonattainment designations by April of next year for ozone,
probably by the end of next year for PM,s. Once we do those for-
mal designations, that kicks in a whole bunch of things. For in-
stance, there are requirements on no new major source could come
into the area without offsetting emissions from somewhere else. So
there is that burden. In addition, the State needs to go through,
or the local area needs to go through, a process of developing some-
thing called the State Implementation Plan to regulate the sources
within the jurisdiction, to try to get them down.

And one of the things that we have collectively as an agency dis-
covered in the last few years is we can avoid the need to do a lot
of those things if we can just get those dramatic reductions
throughout the whole region. So we think that is—we know that
is more effective environmentally. We believe it is less disruptive
economically. And so that is one of the reasons why we have the
sense of urgency about trying to get something done.

Mr. STRICKLAND. I want to thank you for your answer, but I have
to tell you, it is not terribly comforting to me. Because I serve in
an area where one of my fairly significant towns has an unemploy-
ment rate of 18.2 percent. It is not uncommon for several of my
counties to have double digit unemployment. And if such a commu-
nity then is found to be a nonattainment area, I don’t know what
they are to do. I think the economic consequences could be dev-
astating.

Do you have an answer for me? Do you have an answer for my
communities?

Mr. HOLMSTEAD. The real answer is Clear Skies, which gets us
which avoids those problems, which gets cleaner air to your com-
munities without that kind of economic disruption. If we have to
proceed under current law, our hands are largely tied. We will do
everything we can to make sure the implementation is fair and ef-
fective, but I can tell you that almost any decision that we make
in our office, we are subject to litigation. And that largely ties our
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hands. So we, again, we hope that you and others will work with
us to pass legislation that can protect the environment, do it in a
more effective way, and also avoid these sorts of economic disrup-
tions.

Mr. STRICKLAND. I can tell you, from my point of view, this could
be devastating, absolutely devastating to multiple communities in
my district, and I assume throughout Ohio and across the country.

One other question, quickly, under Clear Skies, you have 2018 as
the goal for achieving Phase 2 reductions for mercury. I wonder if
you can explain to me how you arrived at 2018 for reductions down
to 15 tons? Is there a way you can explain having achieved that
date and that level of reduction?

Mr. HOLMSTEAD. We did a significant amount of modeling which
helped us a fair amount with the levels. In terms of the timing, we
are much more dependent on studies of economic feasibility, stud-
ies of financial feasibility. I can’t say that there is anything magic
about 2018, other than that seemed to strike the right balance be-
tween the cost imposed on this sector and the need to get those re-
ductions. So at some point, the first phase really is very aggressive
and our feasibility studies suggest that 2 would be very, very costly
to go much father on the first phase. The second phase, it is much
more of a balancing act and trying in trying to determine how
quickly new technologies will develop. And that is the way we went
about it after a lot of discussion within the administration.

Mr. BARTON. The gentleman’s time has expired on the first
round. The gentleman from Massachusetts is recognized for 5 min-
utes.

Mr. MARKEY. Thank you, Mr. Chairman.

Mr. Holmstead, people put on their seat belts, they want their
family member to put on their seat belts to protect themselves, not
against themselves because in most instances people drive safely,
but protect themselves against other drivers on the road who may
be more of a risk to your family. That is what Section 126 of the
Clean Air Act is. It is a State regulatory seat belt. It allows a State
who believes another State is polluting them to go to the EPA in
order to get relief.

So I have a few questions for you about what your new proposal
does. Under the Clean Air Act now, Mr. Holmstead, isn’t it true
that Massachusetts can petition the EPA to examine the impact of
pollution any time? Yes or no?

Mr. HOLMSTEAD. That is largely yes, I believe. It is not that easy,
but they do have that ability.

Mr. MARKEY. They have the right. Isn’t it true that EPA has 60
days to respond to Massachusetts?

Mr. HoLMSTEAD. That is what the statute says, yes.

Mr. MARKEY. That is all you have. Isn’t it true that if an out-
of-state polluter is found to be causing problems that they have be-
tween 3 months and 3 years then to fix the problem?

Mr. HOLMSTEAD. Again

Mr. MARKEY. Is that what the statute says?

Mr. HOLMSTEAD. None of those things have ever been achieved
in practice.

Mr. MARKEY. Is that what the statute says?

Mr. HOoLMSTEAD. That is what the statute says.
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Mr. MARKEY. Isn’t it true that the courts have upheld Section
126, the States rights, the State seat belt protection?

Mr. HOLMSTEAD. That is correct.

Mr. MARKEY. So under current law, isn’t it true that Massachu-
setts could petition the EPA about pollution from Pennsylvania to-
morrow, have a judgment from the EPA by September, 60 days,
and if there is a problem, have it fixed by the latest 2006? Is that
what the statute says?

Mr. HOLMSTEAD. That is not the way the statute works.

Mr. MARKEY. Is that what the statute says?

Mr. HOLMSTEAD. That is what the statute says.

Mr. MARKEY. All right. Now, let’s turn to the administration’s
Clear Skies proposal. Under the existing law, if Massachusetts pe-
titioned today, they would get a judgment in September 2003, and
it would have to be fixed by 2006. Now, under your scheme, under
the Bush Administration’s scheme, Massachusetts can still petition
the EPA about out-of-state pollution at any time, but EPA would
not have to respond before January 1, 2009. Is that correct?

Mr. HOLMSTEAD. That is correct.

Mr. MARKEY. Okay. Now, isn’t it also true that if there is a prob-
lem, that the State would not have to implement a solution until
January 1, 2012, Pennsylvania would not have to actually provide
a solution until 2012?

Mr. HOLMSTEAD. This

Mr. MARKEY. At the earliest?

Mr. HOLMSTEAD. This is an issue that we have looked at exten-
sively. Even if Massachusetts submitted 2 years ago——

Mr. MARKEY. I am talking about under your statute.

Mr. HOLMSTEAD. That is what I am talking about.

Mr. MARKEY. Does Pennsylvania have until January 1, 2012 to
provide the relief for Massachusetts from a complaint that it filed
tomorrow against Pennsylvania?

Mr. HOLMSTEAD. No, because all that pollution would have been
eliminated already.

Mr. MARKEY. Oh, under your bill. I see.

Mr. HOLMSTEAD. Yes.

Mr. MARKEY. So even if Massachusetts says a year into your pro-
posal this thing isn’t working, we have more pollution than we
have ever had under your statute, they have to wait until January
1, 2012 because that will be the statute, that will be the way it
works, in order to get relief. Is that correct?

Mr. HOLMSTEAD. Mr. Markey, I can——

Mr. MARKEY. If it doesn’t work, you have a seat belt, you put on
your seat belt, Mr. Holmstead, in order to protect

Mr. BARTON. You need to give the witness an opportunity to at
least answer the question.

Mr. MARKEY. I am just asking him is 2012 the earliest that Mas-
sachusetts could gain relief under the statute as you want it to be
written.

Mr. HOLMSTEAD. Right. And here is my answer, if you let me
give it. I can guarantee you that the State of Massachusetts will
have cleaner air:

Mr. MARKEY. You can’t guarantee me.

Mr. HOLMSTEAD. I can.
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Mr. MARKEY. No, you can’t. You can’t guarantee me that an out-
of-state polluter is not going to continue on their path. You can’t
guarantee me that. I need relief in the States.

Mr. HOLMSTEAD. That is what I am trying to provide you.

Mr. MARKEY. No, you are not. You say until 2012, I can’t get an
answer in Massachusetts. You are telling me your theoretical soft-
ware model is going to work Mr. Holmstead. I can do away with
all the States rights, you are on your own Massachusetts, Maine,
Connecticut, good luck. Wait until January 1, 2012.

Mr. HoLMSTEAD. Mr. Markey, Massachusetts only can use Sec-
tion 126 if they have nonattainment areas. All of our analysis
shows that there are no more nonattainment areas by 2010.

Mr. MARKEY. I want to retain the right to bring an action in
order to protect myself in case something goes wrong with an out-
of-control driving under the influence of dirty coal plants out in the
Midwest kind of slips out of your control. Okay? During the old coal
plants which doesn’t

Mr. HOLMSTEAD. Our track record is pretty good. There is not a
single one.

Mr. MARKEY. I need my seatbelts. You are taking my seatbelt,
and the health and safety of the people in the eastern part of the
United States.

Mr. HOLMSTEAD. I am giving you air bags all the way around
your car.

Mr. MARKEY. You are giving me

Mr. HOLMSTEAD. We are going to give you cleaner air.

Mr. MARKEY. You are giving me a software system. I want a
seatbelt. And I don’t trust your dependence upon the NASDAQ
to

Mr. BARTON. The District Attorney’s time has expired. So we are
going to start the second round of questions now. The chairman
will recognize himself for the second round of 5-minute questions.

Mr. Holmstead, you attempted to convey to Mr. Markey that
what the law says is not necessarily the way it is actually imple-
mented. As I read this particular section, on nonattainment, there
actually has to be a finding that it would contribute significantly
to nonattainment before that association of the law could be imple-
mented. If I heard you correctly, you said in Massachusetts that
you don’t think, that it is your understanding that data shows
there are no significant nonattainment areas in Massachusetts; is
that not correct?

Mr. HOLMSTEAD. There wouldn’t be under Clear Skies. Absent
Clear Skies, there clearly are some nonattainment areas.

Mr. BARTON. Mr. Burr has just arrived. The chairman is going
to suspend the start of the second round of questions to give him
an opportunity to ask the first 5 minutes if he wishes.

Mr. BURR. I thank the Chair and indulgence of my colleagues.

Mr. BARTON. Mr. Burr is recognized.

Mr. BURR. I thank you. And my apologies that I didn’t stay to
listen to the other questions. I am sure they were all very very
good. I will try make sure that

Mr. HOLMSTEAD. Some were better than others, but they were all
very good.

Mr. BURR. Ed, were you out of control?
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Mr. BARTON. Mr. Markey was not out of control. He was just in-
tense.

Mr. MARKEY. I was wearing a seatbelt.

Mr. BURR. Mr. Holmstead, as you are aware, North Carolina took
action on the issue of making our air cleaner in 2002 by enacting
the Clean Smoke Stacks Legislation. This law requires our State’s
14 largest coal-fired power plants to reduce emissions on NOx by
78 percent by 2009, requires reductions of SOx in 2009 and again
in 2013, that will result in 74 percent overall reduction. The new
control technologies will also reduce mercury emissions. One cru-
cial element of our smoke stacks laws is the ability to use available
means, including ones found in Section 126 of the Clean Air Act
to pursue pollution reductions from upwind sources, mainly from
other States, that might not have a pollution reduction schedule
comparable to the one set in our State under the new law. The pro-
posed Clean Skies Legislation, however, would prevents the EPA
from making any findings under 126 petition prior to 2009 and pre-
vent any implementation action under 126 petition prior to 2012.

My questions: My primary concern is that the Clean Skies Legis-
lation will not in any way undermine the existing authority of
States to clean up air pollution. Can you commit that Clean Skies
Legislation, if passed, will not undermine the authority of the
States?

Mr. HOLMSTEAD. What I can commit to is that Clear Skies will
solve the out-of-state pollution problem that North Carolina has
much more effectively than the current law. And, again, we have
been—we are certainly very aware and following very closely the
efforts of North Carolina. We commend the State at getting reduc-
tions that are actually very similar to the Clear Skies Act, but our
modeling shows that even with that, North Carolina, even with
that law, there are counties that don’t meet Federal air quality
standards. However, with Clear Skies in addition to your law,
there are no longer any remaining—I don’t even think there are
any very close to the line. I think we get such significant—we are
talking about 70 percent reductions, the bulk of those coming in
the first 6 or 7 years so that North Carolina—so under current law,
once you are in attainment, you have no ability to petition any
upwind States. So the problem would be solved—one of the things
that I have told people that even if North Carolina and Massachu-
setts and every other State along the Eastern Seaboard submitted
126 petitions tomorrow, we couldn’t get any better reductions than
you will get under Clear Skies. And that will solve North Caro-
lina’s nonattainment problem.

Mr. BURR. But do you agree that the tools, the means that we
have with the extension or the delay in our ability to use a petition
under 126, that we have eliminated some of the tools that we have
got to meet our attainment goals, voluntary goals.

Mr. HOLMSTEAD. I don’t think that is an accurate—effectively,
what we are doing is we are granting your 126 petition right now.
If you pass this legislation, that will give you far greater reductions
than you would get under 126. Once you come into attainment,
which you absolutely would do in North Carolina, you would no
longer have any rights under 126 anyway. So, you know, it is a
hard way, but what you are doing is, legislatively, effectively grant-
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ing a 126 petition not only from North Carolina but for States
throughout the Southeast and the mid-Atlantic and Northeast.

Mr. BURR. Section 116 of the Clean Air Act mandates that States
have the ability to mandate reductions in specific geographic areas
and specific sites in order to protect public health. Yet there is
some concern that Section 116 might be amended so as to take
away this right. In a May 2003 letter from Governor Whitman to
North Carolina Governor, Mike Easely, the EPA Administrator
noted, to avoid any possible confusion on this matter, Clean Skies
adds several sections. Section 116, reiterating that States have the
right to impose more stringent requirements on power plants. Can
you elaborate on these addictions? And when you say more strin-
gent controls on these power plants, does this mean stationary
sources in one’s own State or upwind areas outside of a State’s bor-
der?

Mr. HOLMSTEAD. A State under the current Clean Air Act has ju-
risdiction over all the sources within its State borders. It has no
jurisdiction over upwind States. So what we have done is to clarify
that absolutely nothing in Clear Skies changes that jurisdiction. So
North Carolina or any other State would absolutely—there is no
preemption here that would absolutely retain jurisdiction to do
grﬁything more stringent than wouldnt be required under Clear

ies.

Mr. BURR. But again tied to the border of their State.

Mr. HOLMSTEAD. That is the way the act works now.

Mr. BURR. I thank the chairman. I yield back the balance of my
time.

Mr. BARTON. The Chair now recognizes himself.

Mr. BURR. Could I ask unanimous consent to enter the Sec-
retary’s letter and the Governor’s letter into the record for the pur-
poses of that last question?

Mr. BARTON. Yes. We will show it to the minority and if the mi-
nority approves, without objection. Also, take this point, Mr. Wax-
man submitted several documents for submission into the record.
The Chair has reviewed them. We will accept the letters that were
presented, but the material from the newspaper articles is fairly
lengthy. We will put that in the committee files but not put it in
the actual transcript of the hearing.

[The material follows:]
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Micagh F, BasLIY

GoveaNor April 15, 2003

The Honarghie Christine Todd Whitman
Administeator, 0.8, Environmentat Protection Ageacy
3000 Ariel Rios Feders! Building

1200 Pepnsylvanis Avemie, NJW., -
Weshington DC 20460

Dexr Administrator Wiitman:

. Thank yau for the invitatian to participare in » conforence cali with othor southern
gavernors to discugs EPA’s praposed Clear Skies legislation.  Since I will be usable to join e
call, T would kke to share with you my soncerns about the impact of this proposed legislation ox
air quality in Narth Carofine.

Tn 2002, Nosth Carolina took strong a¢tion 1o dlgar per air. Our Clean Smokestacks Act
requires the fowrteen largest coal-fired power plants i the State 1o reducs emissions of nirogea. -
endides (NOx) by 78 percent by 2009, It also requives sigmificant reductions in sulfe dioxide
{SO2) by 2009 and further reductions by 2013, ling 274 p 502 reduction overal], The
oo} techoologies mandwiad by these restrictions will slso redace mercury amissions,

Prejécied palbstion raductions through Clear Sdes legislation are similar 1o these required by the
Clean Smokestacks Act. However, the Clear Skies legidation wonld take todes az lopg 1o
achieve these reductions, which would not be completed nntil the yesr 2020, The owners of the
facilitios subject to Clean Smokestacks have assured the Stase that the yeqguired reductions canbe
achisved by the statutory deadlines. In fact, thesa entities supported the Clean Smokestacks Act.”

In oxder for Clear Skies legidation to have value for North Carolina citizens, it must
ensure paltution reductions from pur nelghibors. Threugh Clean Smokestacks, North Caralina
has done its patt to Improve the guality of its air, 'We heve gone beyond wihiar is required by
federal Jaw. But we cannot go it alone. Pollution from neighboring Stages may still threaten the
health, the environgneos, ond fhe geetic beanly of our Stats, Poor sir quality in westem North
Caroling is responsitie for incredsed respiratory problews of children nud the clderly there, and
slvendy has impacted tovtism and the scontmy of that zegion. ’

Locwnon: 116 Wast Jones Sraker « Rasacs, NC « Touerions: {915) 733-5811

”
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TO: 92252995 P:13-3

The Honerable Christing Todd Whitman
Elnage' 2 . ) -
Apn} 15, 2003

Each state mst have somerecourse in the event that upwind states and facilities Bil to
wceept fulr responsiility for downwingd fupacts. Although the cap-and-trade remedy uder Clear
Skies may achiove reductions on a national scale, 1t rusy also provide no relief at all in locations
where paper crwdits are used in lien of real controls. EPA'awebsite cawtions thar its model %2
subject to a mimber of wncexmicsion, psticudarly When projecting air iumlity or ervironmenta!
immpacts fn panicular Jocations.” Yes, the Clear Skies lagidlation, a3 currently proposéd, would
severely restrict the states” ability 1o seek pollution reductions from upwind sourees in other
#rates through sections 126 and 110(2) of the Clean Alr Act. The foderal courts hnve in the past
few yaars broadly vpheld EPA’s anbogdiy to provide states relief fram interstare transport of
pollucants under these sections of the Clean Afr Ao, The proposed maturé severely restricts and
delays the availability of these 1onls to remedy inférstate transporr.

Narth Carplins bas demenstrated that Swates cun successfully exescise their vight to
impose more swingest conurols han federal lew requires, States must retain the ability 1o
mandate reductions jn speitic g phic reglons and at specific sites in order to protect the
public health and welfare. Section 116 of the Clean Air Act anrensly provides this right, aad it

should be expressly saved,

In short, please ensure that Tederal lagistation explicitly preserves the dglis of the states
to take stronger sction 1o protect the air thad the federal govermment and thet it doez sotin any
way weaken our susent ability to prevent other states fiotn exposting high levels of air poliation
inro North Cacolina. .o .o

Thaok yop for the opp ity to share my ¢ regarding the proposed Clear Skies
legislation. I appreciate the opporminiy 10 work with you and southern governors to develop
strong, national mult-polhyaat Tegislation. h ‘

‘With kindess repards, Iremain
o » Vexy truly yours,
.
Micheel P, Easley
MFR: e '
oe:  Seuthern Govesors' Assoclaron Governors
North Caroline Congregsional Delegation

Iaffrey Holmstead, EPA Assistagt Administrator for Alr and Ragdlatdon
Fmzy Palmer, BPA Reglona! Administrator for Ragion [V

Bift Becker, Executive Direstor, STAPPA/ALAPCO

Eftrabeth Schneider, Southern Governors Associurion
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The Honorable Michasl F. Basley

Governor

Ssate of North Caroling

20301 Ml Service Center

Ralcigh, North Carolina 27699-0301 -

Dear Governor Basley:

Thank you for your letter of April 15, 2003, ix which you shared your concerns about the
mpact on North Carvlina's air guality of the Adminisation’s proposed Clear Skdes Act.

First and foremest, T would Hike © commend yoor lesdership in adopting the Clean
Smokestacks Act. The Clean Smokestacks Act is quite an achievernent and will provide many health
and savivormmental benefits to North Carolina. Clesr Skies wonld do for the nation what the Clean
Smokestacks Act will do for North Carolina —use a matket-based approach to improve air quality and
public health dy significantly reducing power plant emissions in 2 cost-effective manner.

Clear Skies will do.far more to reduce air pollution cansed by power plants over the next |
decade than would the enrrent Clean Air Aet, inclhiding the provisions to addess intersiate fransport of
poliution in Sections 110 and 126. The mualysis we did lagt year projected that, woder Clear Skiss,
power plants would enit 35 million fewer tons of 80, and NOx over the pext deoads than they wonld
wnder the curgett Act. Under Clear Skies, the would see emissions of 50, NOx, and

reduced by almost 80% by 2020 whon compared to 2000 levels, with $10 in health and
enviroumental benefits for every 51 invested (based on 2002 alysis). .

1 understand your concerns about ensuring thar upwind states and ‘facilities accept responsibility

ﬁrdomund impacts of their emdssions. 1 agree that this country needs 1o reduce pewer plant
innally to address the transport of poliution from one state to thenext, and that we need

te do so in a cost-effestive way. Those are what motivated the development of the Clear
Skies Act. . A

Let me olarify what Clear Skies would achieve for States and why wa beliove the
awcompanying changes to Section 126 are appropriate. Most importantly, Clear Skies would provide
wrbstantially greater yedustions over the next decade than could be achieved under Section 125.
Entike Section 126, we do not expect litigation-related delays under Clear Skies and therefoze the
enrmlative srapunt of these reductions through 2012 would ot only be greater but their thming would
be much more certain. Our analyses of the feasibility of achieving the Clear Skies reductions for the
three pollulants suggest wo are pushing the slectric power Industry about as far 25 we think is feasible

Intmrniet Addresa (URL) » Rt spa.gov
RecyaladiRatyolabie s Printed with Vagatable Ot Egsed Inks on Recyclad Papar (MIRImum 505 Prstonsuper contens)
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for the first phase of Clear Skies. Granting redustions for 126 pefitions during s period would only
creats uncertaintes and sonld well delay impl tation of predicted controls. Given these practical
considesations and the massive reductions expected from the phase I programs, under Clesr Skies,
EPA could not grant section 126 petitions until 2009, and could not require emission reductions fom
the section 126 process until 2012. Bssentially, Clear Skies is saving states the trouble and expense of
going through the 126 process to get emission reduetions prior to 2012, but providing greater
cnvitonmental bepefits during that Hime poriod than otherwise conld be provided. 5,

Farthermore, Clear Sides is designed to reduce emissions by significant amowme over large
geogrphic areas, and will fmprove alr quality in every paxt of the country where power plants
sortribute significantly to air pollution. While the level of emissions control will vary somewhat from
plast to plant, emission levels will be substantially lower under Clear Skirs. Eight years of experience
with the cap and trade mechanism wder the Acid Rain Program has clearly demonstrated that a
matket-based program cen schieve substantial emissions reductions and significantly and officiently
xnprove it guality. To additen, ind dent analyses by the Envir 1 Law Institute,
Environmental Defense Fund, and Resources for the Future all conchude that trading undex the Acid
Rain Program has not resulted in geogtaphic omissivos shifiing or locel air quality concerns. T faet,
trading has Jod many of the Jatgest polluters 10 clean up the most and to reduce emissions significantly
ealier then they would have. The more siringent vaps estyblisbed under Clear Skies will build on this

track rocord of suecess.

I certainly agree with you that it is very important that each stafe retain the authosity to impose
ot stingent controls on its own sources, as North Caraling has done in the Clean Smokestacks Act.
Asa former Governor, § understand the importanes of not interfering with a state’s right to vontrol jts
enwn stationary sourees, Clear Skics would not chenge section 116 of the Cleaa Afr Act, which
generally allows stales to adopt standards or other measures more stxingent than federsd law. To avoid
any possible confision on thispatter, Clear Skics adds several sections veiterating that states have the

Tight fo impose more stringent requiyements on power plants.

In summary, the Administration’s proposed Clear Skies Act embodies the belief that significant
envirsamental progress can be made while the economy continues to grow. If legislation is not passed
this yoar, however, govemors and state regulators may be forced 1o seek clean air emission raductions
from other sowees that could pose significant cconenic and political challenges. Your support and
gontimued interost for pational multi-pollntant Jegislation aro eritical to this legislative process.

Agaip, thank you for your letter, Please feel fiee to contact me I you have any further questions
or have your staff call Dona Delson, Depuly Assoclate Adrairastrator for Intergor tal Relations,
at {202) 564-5200.

Sincerely,

AL ST A=

Christine Todd Whitmau
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Mr. BARTON. The Chair recognizes himself for 5 minutes. I had
already basically asked the question under the current law if there
is really not significant nonattainment then the States don’t have
the right that Mr. Markey was referring to; is that correct?

Mr. HOLMSTEAD. That is absolutely correct. So a State that has
no ability whatsoever to file a 126 petition if it doesn’t have non-
attainment areas? And if it is not—it has to be projected to have
future nonattainment areas. Even if it does have a nonattainment
area, there has to be a showing that an out-of-state source or group
of sources contributes significantly to the nonattainment problem
in that State.

Mr. BARTON. Isn’t it also correct that this particular chart that
we put up that shows all the various milestones under the current
Clean Air Act, even in this chart the disclaimer at the bottom is:
In developing the time line of current and Clean Air Act require-
ments, it is necessary for EPA to make assumptions about
rulemakings that have not been completed or in some cases not
even started. EPA’s rulemakings will be conducted to the usual no-
tice and comment process and the conclusions may vary from these
assumptions.

So, in point of fact, under the Clean Air Act, you can have all
the statutory language that you want, but there are numerous, nu-
merous examples of statutory requirements under the current
Clean Air Act that have never been met; isn’t that correct?

Mr. HOLMSTEAD. That is correct.

Mr. BARTON. In fact, one of the few things that actually has
worked better than expected was a cap-and-trade provision for SO,.
That has worked more quicker and more cost-effectively than any-
body thought at the time we passed it. You have a chart that
showed that in terms of the cost.

Mr. HOLMSTEAD. That is also correct.

Mr. BARTON. So it would be logical to assume that if we went to
a cap-and-trade program for NOx, SOx and mercury for the first
time, if history is a teacher, that kind of a flexible program with
specific targets but given the market the opportunity to meet those
targets, in whichever way they felt most appropriate, might actu-
ally work better than expected too, at least that is a logical conclu-
sion.

Mr. HOLMSTEAD. Yeah, we are confident in the projections that
we have made, but markets and technology tends to improve in un-
expected ways when you let them.

Mr. BARTON. Well, I do want to share some of Mr. Markey’s
skepticism about EPA models. I have found in my time that some
times the EPA can’t even model the past correctly, much less the
future. So I have a healthy skepticism there also.

I want to get back to the mercury issue that Mr. Strickland has
raised and Mr. Boucher has raised. The 26-ton Phase 1 target for
mercury under the pending bill, it is my understanding when you
ran the EPA model on NOx and SOy, it showed that you would get
a cobenefit reduction from 48 tons to 26 tons, so that is where the
standard was set; is that not correct.

Mr. HOLMSTEAD. Actually, that is not quite correct.

Mr. BARTON. Okay.
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Mr. HOLMSTEAD. We knew even in the first year we did modeling
that that 26-ton cap was more than pure cobenefits. And what we
had tried to

Mr. BARTON. How much more?

Mr. HOLMSTEAD. Probably at least three tons. We thought at that
point that cobenefits was around 29 or 30 tons, and the cap was
set at 26.

Mr. BARTON. But the basic assumption was, we are going to put
this cap-and-trade standard in for NOx and SO, which we have a
history of and we are going to get some cobenefit, and we are going
to take that reduction of cobenefit, make that the target for Phase
1 for mercury, and according to what you just said, make it a little
bit tighter.

Mr. HOLMSTEAD. That is correct.

Mr. BARTON. Now, you have got new modeling, and you have
briefed, you have had this program researched by other interested
parties out in the affected community, and so the testimony in the
Senate and other places is now, well, there really won’t be as much
of a cobenefit. So we are going to further that a little bit, we are
going to back away from saying you get a cobenefit, but we are not
going to back away from the 26-ton target. If Mr. Boucher and my-
self and others decide to legislate and buy the argument that there
is a cobenefit, it is logical that we would set that cap, that Phase
1 target, at where that cobenefit is. And maybe further it a little
bit. But, if 26 tons is just the result of a manipulation or a mod-
eling and the other two, the other two pollutants, it is reasonable
to assume that we have got new modeling on mercury. We can set
the Phase 1 target for mercury where that new modeling says it
ought to be based on a cobenefit reduction. That is at least logical.

Mr. HOLMSTEAD. I certainly understand that point of view.

Mr. BARTON. Okay. That is good enough for now. The Chair
would recognize Mr. Boucher for 5 minutes.

Mr. BOUCHER. Thank you very much, Mr. Chairman. We have no
objection to the entry into the record of the material that Rep-
resentative Burr submitted.

Mr. BARTON. Without objection.

Mr. BOUCHER. Mr. Holmstead, I want to pursue a parochial topic
with you in this time that I have. And it relates to your predictions
of coal production by the year 2020 under the Clear Skies Initia-
tive. Your overall reduction is that there will not be any substan-
tial decrease in coal production as a consequence of enactment of
the bill, but that production varies by region. It also varies by coal
type. You have different predicted production levels based upon
those variations. For example, you suggest that Western low sulfur
coal will not fare as well as coal generally would fare. You also pre-
dict that what you call interior coal, and this is coal from the cen-
tral portion of the U.S., that is predominantly high sulfur coal, will
fare better than the norm. And that favorable performance for the
interior coal tends to drive the overall prediction up to the point
that you say no substantial overall effect.

With regard to the Appalachian region you are predicting essen-
tially flat production so no basic effect from Clear Skies on Appa-
lachian coal. But within the Appalachian region we have two dif-
ferent kinds of coal. We have low sulfur coal found in southern
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West Virginia and in my district in the western part of Virginia,
there is high sulfur coal found in the northern part of West Vir-
ginia, in Pennsylvania and adjoining regions. And I am just won-
dering if your analysis takes you to an examination of the effect of
the bill by 2020 on these two different kinds of coal within the Ap-
palachian region. Your gross calculation is no overall effect with re-
gard to Appalachian to coal, but I am primarily interested there
what your study would show with regard to the effect on low sulfur
coal which is what we have in my area. Do you happen to have
that prediction?

Mr. HOLMSTEAD. I don’t have it here with me, but we can provide
it. Our modeling isn’t detailed enough that we can tease that out
of the model. Just if I could note two quick things that I think will
be reassuring to you. Our modeling suggests that in the Appa-
lachian region, coal production does go up not nearly as much as
it does in the interior but does go up at least modestly. The thing
that really drives the fact that—and certainly production stays flat
in the west. The reason I believe that we see that is because we
see scrubbers coming into virtually all of the major plants through-
out the country, especially in the Midwest and the East. Once those
scrubbers are in place, it becomes logical for most of those plants
to go ahead and buy coal locally rather than incur the transpor-
tation cost to get it from Wyoming. So there is no incentive to
switch away from low sulfur coal, especially if it is produced lo-
cally. There is still a benefit. If you scrub low sulfur coal, you get
fewer reductions than scrubbing high sulfur coal. So I don’t think
we would expect any significant change, but we can provide that
data to you in the next—my staff says soon.

Mr. BOUCHER. Soon is fine. I would appreciate your providing it.
What gives rise to my concern, specifically, is your prediction that
low sulfur coal in the West will not fare well, the higher-sulfur coal
found in the interior will fare very well. And an extrapolation from
that subject is that low sulfur coal in the East is going to fare
about the same way that low sulfur coal in the West does, which
is not very well. By your explanation, what drives your analysis is
the reality of the installation of scrubbers presumably to meet some
of the standards under the Clear Skies legislation that the incen-
tive then is to buy high sulfur coal if that is what you have locally.

Mr. HOLMSTEAD. Whatever you have locally.

Mr. BOUCHER. Whatever you have locally. Of course, a lot of the
plants that are using Appalachian low sulfur coal today happen to
be situated in the Ohio valley. They buy the low sulfur coal be-
cause it is compliant under existing law. So I am concerned. I
would very much like to see the results of that analysis. I appre-
ciate your making that available.

Mr. HoLMSTEAD. We will provide those. The other thing we hope
people keep in mind is the real comparison here should be between
what happens under Clear Skies and what happens under the ex-
isting Clean Air Act.

Mr. BoUCHER. That is correct.

Mr. HOLMSTEAD. I think our view is under the existing Clean Air
Act, coal would actually fare worse because of—I would be happy
to provide more detail on that.
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Mr. BOUCHER. That comparison would be very helpful. So break
it out high versus low sulfur in the Appalachian region and then
under Clear Skies as compared to under current law.

Thank you, Mr. Chairman.

Mr. BARTON. The gentlelady from California is recognized for 5
minutes.

Mrs. CAPPS. Thank you. Mr. Holmstead, I want to ask you please
to give me a yes or no answer, and I will give you more time to
respond later, but I want to establish something. Using the model
established for the so-called Clear Skies Act, have you remodeled
the straw proposal?

Mr. HOLMSTEAD. No.

Mrs. CAPPS. Okay. I am concerned about this. And I am con-
cerned that we need to see whether as we are contemplating what
you call a major change in the EPA in the Environmental Protec-
tion Act, Clean Air Act, we need to see whether there are signifi-
cant health benefits and to see about this balance between the ben-
efits and the costs. And I wonder how we would be asked to make
a judgment if there is no comparison, not just with the underlying
Clean Air Act, but have you modeled what the costs and benefits
would be, for example, of an additional 10 percent onto the baseline
or 20 percent or 40 percent reduction beyond the level that is you
chose in your bill?

Mr. HOLMSTEAD. We can—as I indicated before, it would not be
possible for us to do the kind of comprehensive modeling of every
proposal, but we can extrapolate from what we have done to other
things. With regard to the straw proposal, I would just like to cau-
tion you that we—again, this analysis is available on our Website—
we believe that the timetables in the straw proposal are simply not
feasible largely because of the investment that is already required
under the NOx SIPCOL. If you try—it’s just not feasible to get
those reductions by 2010. And that is—especially if you look at the
labor constraints and other things. But we can provide that to you.
As I say, it is available on the Website.

Mrs. CapPs. I submit that, as it has been provided, it is very dif-
ficult to make that kind of comparison. I believe it is worth the ef-
fort to expend to do that. We need to see results of different levels
of improvement or benefit however you are looking at it, because
we are talking about people’s lives in the balance here. And not
just the economic—but the economic costs of their health as well.
I would like to move on because—and I will give you time to re-
spond.

I am taken with the example from your presentation on the mar-
ginal costs for SO, and NOx reductions and how far along this path
you can go with making—and making quite substantial benefits be-
fore the costs escalate. That is the kind of balance between apples
and apples that I really, as one member of this committee, really
ask you for some help in getting. Your current modeling shows that
you can achieve reductions at levels like the straw proposal for,
well, under $2000 per ton for both SOx and NOx. And that is my
concern. Do you think that $2000 per ton is an unreasonable cost
to achieve the public health benefits that I have spoken of earlier?

Mr. HOLMSTEAD. It is hard to say that without knowing the ben-
efits.
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Mrs. CApPPS. But those are the questions that I am asking you.

Mr. HOLMSTEAD. I think we would be pleased to sit down with
your staff and sort of work through all of those issues. We continue
to believe that the key comparison is the current Clean Air Act
compared to what is feasible legislatively. And we hope that you
will focus on that fact. That is really what we are trying to accom-
plish here. We are happy to provide you with the kind of informa-
tion that you are talking about to the extent that we can.

Mrs. Capps. That is what I believe this remodeling should do.
Because we are comparing the Clean Air Act, so-called, with allow-
ing tens of thousands of people to either die prematurely or suffer
respiratory illnesses. I think we need to know basic information
about any levels besides the ones that we have—you have decided
to put in your bill. You have made that decision, and that is the
presentation we get. But there is no—there aren’t various scenarios
which really would be useful to us.

Mr. HOLMSTEAD. I understand.

Mrs. CAPPS. You agree.

Mr. HOLMSTEAD. As I say, we can certainly sit down with you
and provide—and figure out, show you what we have done.

Mrs. CApPPS. I would hope that information that everyone on this
committee would want to have. I think you are taking some very
serious risks with the public health you are charged with pro-
tecting. You want us to essentially replace the Clean Air Act. You
say, trust us to this level. You have produced an analysis of your
levels but not of any other levels, even slightly more stringent lev-
els. From what I can tell, you can’t provide us with any assurances
that a lower level would not result in a significant public benefit,
one that would greatly outweigh the costs. You say your current
modeling will get us nearly all the way to attainment. If that is so,
why wouldn’t you model it at the level that would get us all the
way to attainment so we can compare that with the cost that it
would entail?

Let me finish one more paragraph. I think you are leaving a sub-
stantial portion of our citizens at risk of significant health effects
like premature death and you can’t even tell us why. Why don’t
you model different cap levels and then we can make that deter-
mination. And the American people can see what is at stake. Busi-
nesses can see what their benefits are and what the costs are.

Mr. BARTON. The gentlelady’s time has expired.

Mrs. CAPPS. I think before we throw out the existing Clean Air
Act, which has served us well, the public deserves to know what
they are going to get in exchange for this. I think that it does de-
serve that. I think it is within our possibility to achieve the infor-
mation that is going to be useful to us.

Mr. HOLMSTEAD. Could I take 1 minute to answer?

Mr. BARTON. Briefly. We have one more gentlemen who has wait-
ed very patiently, Mr. Strickland. We want to give him an oppor-
tunity.

Mr. HOLMSTEAD. Just to make sure, we have provided you mod-
eling of four different results, one of which is more stringent than
the Clear Skies Act. So you can get a sense from all of these four
things. The one thing that I tried to say categorically, and I stake
my reputation and the reputation of my agency on it, at least over
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the next decade, we will provide substantially greater environ-
mental benefits under Clear Skies than we could under the Clean
Air Act.

Mrs. CAPPS. To everyone?

Mr. HOLMSTEAD. If you pass this legislation, the total number of
lives saved, of hospital visits avoided, of heart attacks avoided will
be substantially lower under Clear Skies than they would under
the current Clean Air Act. That I can state categorically.

Mrs. CAPPS. In California as well?

Mr. HoLMSTEAD. Clear Skies has almost nothing to do—the
major benefit of Clear Skies for California——

Mr. BARTON. Mr. Waxman is now back. He actually has priority
over Mr. Strickland. So Mr. Waxman is recognized for 5 minutes.

Mr. WAXMAN. I yield to Mr. Strickland.

Mr. BARTON. Mr. Strickland is recognized for 5 minutes.

Mr. STRICKLAND. Thank you, Mr. Waxman. I will try to be short
here. We have a Nuclear Waste Fund that exists to help manage-
ment appropriate disposal of nuclear waste. And I emphasize that
because ratepayers contribute to this fund. I wish Mr. Markey was
here because he was talking about Pennsylvania, but he could have
been talking about my district in Ohio in terms of the pollution
that he accuses us of sending his way. This is the question I have
for Mr. Markey, and I want your response.

Mr. HOLMSTEAD. I would be happy to answer on behalf of Mr.
Markey.

Mr. STRICKLAND. I thought you did a pretty good job with the
airbag analogy. Why should the cost of cleaning up Mr. Markey’s
State rest solely on the backs of Appalachian coal miners? Why
should those who use the products that come from the dirty mid-
western power plants, why shouldn’t they pay? Now, to bolster my
rationale for this, I see this chart that says under Clear Skies, by
2010 we can avoid 7,900 premature deaths, 17,000 hospital ER vis-
its and so on. These are national benefits. So why shouldn’t the
cost of achieving them be a responsibility that is shared not just
by coal miners in Appalachia or communities where these power
plants exist, but why shouldn’t we have some national contribution
to achieving these results? I want Boston’s air to be clean too, but
I don’t want his—the Boston cleanup to be financed solely by poor
communities scattered along the Ohio River. Doesn’t it make sense
that—am I—tell me I am wrong or right or punch a hole in my ar-
gument.

Mr. HOLMSTEAD. The way Clear Skies works because it is truly
a national cap-and-trade program for SO, which is the primary
issue for coal, the costs really are borne nationwide and they are
borne in several different ways. They are borne by ratepayers.
Even though the incremental rate increase is small, it is shared by
ratepayer, the costs aren’t passed through in the rates, they are
borne by the shareholders of those companies who tend to live na-
tionwide as well. And it is even more shared than that because to
the extent that any of those costs go into goods and services, those
are borne equally. So I can’t tell you exactly what the distribution
is, but I can tell you that the costs don’t fall exclusively on
coalminers. This is one of the issues that we have tried to look at.
We actually believe there will be an increase in coal jobs in Appa-
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lachia as a result of Clear Skies for this simple reason. When the
utility sector has the certainty of what—right now, they don’t know
what they are going to have to do for mercury. They will—they
don’t know what to do for NOx, for the SO,. On top of that, there
is visibility issues and other things. So they have very little regu-
latory certainty. There is a great deal of concern about investing
hundreds of millions of dollars in control technology when they are
not sure what the next issue that will come along is going to do.
If we can provide that with our certainty all of our analysis and
DOE’s analysis suggest that at the levels and timing we are talking
about, what they would do is install advance pollution controls on
all that coal. So they can continue to burn the coal, they just burn
it much more cleanly. I think we are all sympathetic to the concern
have you raised, but we think this is the way to deal with them.

Mr. STRICKLAND. I would like to point out that, you know, I have
heard the pleas of my colleagues from the East for years, and they
talk about these dirty power plants. But the fact is their citizens
are reaping some of the benefits of those dirty power plants in
terms of electricity and some of it that comes from these coal plants
is fairly inexpensive electricity. It seems to me those who are re-
ceiving the benefits of the product of these plants should at least
share in some the costs that may be involved in making them
cleaner.

I yield back my time. Thank you, Mr. Waxman, for your gen-
erosity.

Mr. BARTON. The gentleman from California is recognized for 5
minutes.

Mr. WAXMAN. Thank you, Mr. Chairman.

Mr. Holmstead, in answering Representative Capps, you implied
that Clear Skies is the most that is technically feasible. I would
like to introduce for the record a letter from the Institute of Clean
Air Companies that shows we can do much more, much faster. I
have introduced legislation with Representative Boehlert that was
supported by over 130 Members in the last Congress, and this bill
is much tougher than Clear Skies and can deliver clean air above
and beyond the current law. The ICAC says we have the tech-
nologies and resources to implement our bill.

Mr. Chairman, I would like to place this in the record.

Mr. BARTON. We will show it.

Mr. HOLMSTEAD. Can I clarify? What I said is our analysis shows
that the first phase of Clear Skies really is about as far as we can
go. And our analysis is up on the Web. We have an economic or
we have an engineering feasibility study.

Mr. WAXMAN. As I hear your analysis, as you present it today,
every deadline under Clean Air Act you say well may not ever be
met because there could be litigation. You have argued that the
law won’t be enforced and won’t be met. I think that is not a fair
argument to make to us. I think that we can go much further.

Now, the other thing I want to put in the record was a follow
up on some of the questions about Section 126. Mr. Markey you
told me asked you—you told him we have never needed Section 126
because it would be in attainment. Now, if Section 126 will never
be used under Clean Skies, why must we delay and amend it?
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Mr. HOLMSTEAD. The real issue is—what we have tried to pro-
vide here is to make sure that there is the right incentives for com-
panies to install control technology is regulatory, certainty. If you—
if there is a concern about what 126 may do, then that—there con-
tinues to be uncertainty and litigation costs and other things. And
what we have already determined, as I told Mr. Markey, is even
if we had 126—even if we had 126 petitions 2 years ago from his
State and Mr. Burr’s State and every other State east of the Mis-
sissippi, even if we had those 2 years ago and we were in a position
today to grant those petitions, we could not get any better emission
reductions than we would get under Clear Skies. And

Mr. WAXMAN. That is hard to believe though. Because the States
want to be able to enforce requirements on others where they don’t
have control in their own jurisdiction to make sure that their
neighboring States or regions are reducing the emissions. Under
existi(rilg law, they can do that. Under your proposal, that tool is re-
moved.

Now, there are a lot of tools that are thrown out in your proposal
on the basis that your modeling is going to achieve the results. But
if your modeling is going to achieve the results, then 126 is not
going to be invoked. But on the other hand, if your modeling were
incorrect, then we have that tool, and many other tools, to make
sure that we achieve the Clean Air goals. Otherwise, it is as almost
a faith-based idea of how we are going to achieve Clean Air. We
got to have the faith. If it doesn’t work out well, then we will have
to have more faith.

Mr. HOLMSTEAD. Let me give you just I think what will be help-
ful to you, that the only time Section 126 has ever been used in
the history of the Clean Air Act was beginning in the mid-90’s
when there was a real effort by the Northeastern States to control
upwind emissions of NOx. That effort began in a very serious way
in 1995. It was pursued very aggressively by the Clinton Adminis-
tration throughout their whole tenure. By the time they evaluated
those petitions, they did a rulemaking, they did a proposed rule,
they did public hearings, they did a final rule, they went through
at least two rounds of litigation, that effort that began in 1995 and
was pursued aggressively at every step of the way including under
our administration, the effective date for the first reductions is
2004 for some of the States and we don’t yet have an

Mr. WAXMAN. You can’t evaluate the pressure that some of these
tools under the Clean Air Act brought on some industries to force
them to reach compromises and voluntarily do things that they
might not otherwise have done. I would like to introduce for the
record two letters, the first is from the Ozone Transport Commis-
sion, they say that the OTC States have grave concerns about the
126 provisions because it effectively eliminates use of 126 petition
as a constructive tool for the States. And the second letter is from
NESCAUM which states that your proposal creates a, “perhaps in-
surmountable roadblock to any future Section 126 action.”

Mr. Chairman, the point I want to make is that Mr. Holmstead
said if you look at the acid rain proposal with all the caps-and-
trades that we achieve the goals. I think it is a great success, but
we didn’t eliminate all the tools that made sure that it worked. We
didn’t eliminate the new source review for local power plants. We
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didn’t eliminate the deadlines. We didn’t eliminate all the things
that this bill would have us throw out of the Clean Air Act, which
then relies solely on a belief that cap-and-trade will succeed with-
out the tools to make sure that there is a back up so that we can
actually achieve what we promise to achieve in the law.

Mr. BARTON. I thank the gentleman. The Chair has reviewed the
last letter you asked to be put in the record and has no objection.
We will put that in the record.

We now want to turn to the cover boy of yesterday’s roll call
magazine, Mr. Bass, who is not a member of the subcommittee but,
as is the tradition of the committee, once all members of the sub-
committee have had an opportunity to ask questions, we give mem-
bers of the full committee such an opportunity. And the gentleman
from New Hampshire, our cover boy of the week, is recognized for
5 minutes.

Mr. Bass. I thank the distinguished chairman of the sub-
committee for giving me the courtesy to speak for a minute or 2
on an issue that is extremely important. Coming from New Hamp-
shire, I find myself in the same situation as my friend from Massa-
chusetts and from Maine. I would only point out a couple of items.
First of all, New Hampshire like North Carolina apparently has
passed its own three-point—in fact, four-point pollutant limits on
NOx, SOx, and mercury which are considerably more stringent
than those which are contemplated under Clear Skies. We are, as
a State, an exporter of energy. We have coal-fired facilities that are
prepared to meet these standards, and we also provide—produce a
significant amount of nuclear power.

Secretary Holmstead, I am also confused and concerned about
the apparent lack of clarity between the status quo, the current
Clean Air Act law and the provisions contemplated under Clear
Skies. This straw proposal that has been mentioned did indeed out-
line goals that might be attained under current law by 2010, which
vary greatly from those contemplated under Clear Skies. I thor-
oughly understand your point that is because the current Clean Air
Act does not establish overall caps, you have NOx way of knowing
whether you reach attainment or not in a given area. Yet there is
this conflicting information about a proposal that was sent to the
administration which did, in fact, do or try to do what is now more
difficult to do. I think you have to conclude that under the current
law, there is a pretty good chance that NOx, SOx and mercury lev-
els would be lower under current law than they might be under
Clear Skies, although there are some good things about the concept
of having national caps to reach standards versus doing it on a
piecemeal basis.

I don’t have a question to ask, Mr. Chairman, but I would agree
that the national cap model is a good one, but—and I support caps-
and-trade, the problem is setting those standards and setting them
at the appropriate levels so that so that regions of the country,
such as my State, that are actually exporters of energy but in non-
attainment in having serious systemic problems meeting air qual-
ity standards, can see significant improvements over the next 10
years. Would you agree with that?

Mr. HOLMSTEAD. Yeah. And if I could just reiterate something,
and again, just very personally assure you that if you were to pass
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Clear Skies exactly as it is tomorrow, I can guarantee you that
your State would have significantly cleaner air, at least over the
next decade, than you would have under the current Clean Air Act.
NOx emissions would be lower, SO, emissions would be lower, mer-
cury, the emissions start sooner, exactly what happens under the
existing law I can’t tell you. But certainly for NOx and SOx, I can
guarantee you for the next decade you will have much cleaner air
in New Hampshire than you would have under the current law.

Mr. Bass. I thank the chairman.

Mr. BARTON. That concludes all of our questions. I want to make
a clarification before we adjourn this first hearing. The straw pro-
posal that has been talked about at some length, my understanding
is that was an alternative that was put together within the EPA
and the administration while you were determining what, if any,
legislative proposal to put forth and it was just that, it was a sce-
nario that was debated and you looked at the cost benefit analysis,
you may have looked at some of the political consequences and
where the votes might be, but ultimately it was decided that the
proposal that was put forward in the Clear Skies Initiative, for a
number of reasons, was superior to that. So there is really no rea-
son to extensively model it, because it was just an alternative that
was reviewed in the normal give and take of preparing a legislative
initiative. Is that not correct?

Mr. HOLMSTEAD. That is absolutely correct.

Mr. BARTON. We wish to thank you for your attendance. I think
you can look forward to future requests for your attendance. We
are going to do a number of hearings on the Clear Skies proposal.
Our next hearing will be interested parties that are not a part of
the administration. This hearing is adjourned.

[Whereupon, at 4:55 p.m., the subcommittee was adjourned.]

[Additional material submitted for the record follows:]
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The Honorable Henry A. Waxman
Subcommittee on Energy and Air Quality
Committee on Energy and Commerce
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Dear Congressman Waxman:

Thank you for your letter of July 21, 2003, to Assistant Administrator Jeffrey Holmstead,
including a series of questions following the July 8, 2003 hearing on the Clear Skies Act before
the Subcommittee on Energy and Air Quality of the House Committee on Energy and

Commerce. [ am pleased to respond to your letter and have enclosed Mr. Holmstead’s answers
to your questions.

If you or your staff have further questions please contact me or Lora Strine at
(202) 564-3689.

.~ Joln E. Reeder
Principal Deputy Associate Administrator
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ANSWERS TO
QUESTIONS FOR
JEFFREY R. HOLMSTEAD, ASSISTANT ADMINISTRATOR

1. Your oral testimony included a series of overhead slides that had not been
submitted to the Subcommittee in advance of the hearing. Please provide the
slides that you presented with your oral testimony.

See Attachment A.

2. Several of the maps you used as overhead slides to illustrate the claimed
benefits of the Clear Skies proposal were at best confusing and arguably
misleading. For example, you showed maps of 8-hour ozone nonattainment
areas in the United States in 2001 and 2020, while discussing the benefits of
Clear Skies in reducing air poliution. Your siide noted that the areas in violation
of the ozone standard would drop from 290 counties in 2001 to 27 in 2020, with
implementation of Clear Skies and other air programs. The strong implication
was that this improvement was due in large part to the effects of the Clear Skies
program. Yet according to EPA’s own modeling, Clear Skies will only help three
counties reach attainment for the ozone standard, reducing the number of ozone
nonattainment areas from 30 to 27 in 2020. Other programs contained in final and
proposed regulations, not Clear Skies, are responsible for cleaning up the other
260 counties.

EPA has also developed maps that show specifically the effects of Clear Skies in
2020, by comparing the extent of nonattainment areas without adoption of Clear
Skies to the extent of such areas with Clear Skies in place. Why did you choose
to use graphics that suggest an inflated benefit from Clear Skies, rather than
graphics that clearly illustrate the specific effects of the program that you are
asking Congress to adopt?

Although | was given more time than usual for my oral presentation, | still had to
select key messages and present only highlights from the extensive analyses EPA has
conducted on Clear Skies. | chose to present an overview of projected air quality
improvements - focusing on the big picture of how much progress we could make and
how much of the air pollution problem we could solve by 2020 if we were to implement
Clear Skies, our proposed non-road diesel rule, and existing control programs. To
illustrate this point, | presented two slides with four maps, for both ozone and particulate
matter. To be clear about what programs would achieve these benefits, we specifically
used titles that made it clear that the improvements in air quality were not just from
Clear Skies. The slides were titled "Clear Skies with Other Air Programs Would

Substantially Improve [Fine Particle/Ozone] Attainment over the Next Two
Decades." (Emphasis added.)
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The slides, were intended to be an accurate representation of the benefits of
Clear Skies and other air programs. During the hearing, when | showed the
nonattainment maps for ozone, | noted that much of the improvement was due to
programs other than Clear Skies. | stated, "Now, in the case of ozone, much of this has
o do with other things besides just Clear Skies. In particular the NOx SIP Call, the
mobile source rules that are in place, including some of the ones we have done in the
last couple of years . .. ." (July 8, 2003 Clear Skies, House Energy and Commerce
Hearing Transcript.)

When EPA has had more time for presentations, EPA has presented the full set
of 10 separate maps showing ozone and PM2.5 attainment status (current monitored
data, 2010 projections both with and without Clear Skies, and 2020 projections with and
without Clear Skies). In particular, EPA presentations to House Energy and Commerce
Committee and additional House staff made prior to the hearing included all of these
maps to clarify which air quality and related benefits result from the existing Clean Air
Act control programs and which incremental benefits result from Clear Skies. We also
provided the complete set of 10 maps in more detailed briefings that we gave states,
environmental groups, industry, and the press. in addition, the full technical briefing
materials have been placed on the EPA Clear Skies website.

Hllustrating the tremendous strides we can make in bringing areas into attainment
with the fine particle and ozone standards was not intended to cause confusion with
regard to the relative effectiveness of current programs for ozone. We certainly have
made this distinction quite clear in our more comprehensive presentations and will
continue to do so. But this does not diminish the very substantial net benefits that can
be attributed to Clear Skies alone. Clear Skies alone is projected to provide over $110
billion in monetized health and visibility benefits. This does not include benefits that we
cannot quantify or monetize, including decreased acidity of sensitive water bodies,
increased protection of coastal waters, and reduction of mercury in fish. The monetized
portions of these benefits alone greatly exceed the costs of the program and justify
moving forward.

3. Several weeks ago, Congressional staff were briefed by staff from the
White House Council of Economic Advisors, the Energy Information
Administration, and EPA. According to the Administration staff, both the EPA
model and the EIA model assume that if a plant installs activated carbon and
fabric filters, it will get a 90% mercury reduction on all coal types.

At the hearing, Representative Waxman asked whether you agreed with the EIA
and EPA technical modeling experts that technology is available to reduce
mercury emissions by 90% from all types of coal. You replied that the degree of
control achieved depends on the type of coal. That is not what is incorporated in
the existing models, however. Please explain under what circumstances you
believe that the application of both activated carbon injection and fabric filters on
a unit would fail to achieve a 90% reduction in mercury emissions from all types
of coal. Please provide technical data that supporis your answer. If you do not
agree that, as a general matter, use of activated carbon injection and fabric filters
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on a unit would be expected to achieve a 90% reduction in mercury emissions
from all types of coal, please explain why this assumption is incorporated in both
EPA and EIA’s models.

Currently, mercury control on power plants is being achieved by existing controls
for NOx, SO2, and PM. Different types of coal may achieve different mercury
reductions from units with PM, SO2 and NOx controls installed. Recent test data
indicates that the installation of NOx and SO2 controls on plants burning bituminous
coals resulted in greater mercury reduction on average than plants burning
subbituminous coals or lignite coals. Likewise, the test data indicated that instaliation of
NOx and SO2 controls on plants burning subbituminous coals resulted in somewhat
greater mercury removal than plants burning lignite coals. On average, units burning
lignite coal showed the least mercury removal of the three coal types. However, there
is limited data on mercury removal from lignite coal.

At this time there is no technology for power plants that has been demonstrated
to achieve and sustain 90% removal of mercury from all coal types. Both EPA’s and
EIA’s models are designed to evaluate future policy scenarios. Because we expect that
activated carbon injection (ACl}, used in combination with other pollution control
technology, will eventually be able to achieve 90% mercury control from all coal types,
the models incorporate this assumption.

Currently, however, no coal burning power plants use commercial ACI to control
mercury emissions; and to date, only a very limited set of short-term full-scale trials of
ACI have been carried out. These trials do not cover a complete rage of representative
combinations of coal type and pollution controls that would be required to demonstrate
widely achievable levels of mercury control that might be achieved in a cost-effective
manner. Furthermore, they represent short-term (4-9 day) continuous operation and do
not address all the operational issues and residue impacts that may be associated with
commercial operation.

Although EPA and the private sector are relatively early in the process of
developing AC! for coal-fired power plants, initial test results have been promising.
Full-scale tests of ACI at three units burning bituminous coal have achieved 90%
mercury removal for a limited time (although a similar test at a fourth unit burning
bituminous coal only achieved a maximum control level of 73%.) Pilot scale data on
subbituminous and lignite coals indicate that ACI with a retrofitted fabric filter also
should be able to achieve a similar level of control. EPA’s Office of Research and
Development (ORD) has evaluated currently available information and research,
development, and demonstration {(RD&D) needs and has established a set of RD&D
goals related to the control of mercury from coal-burning power plants. We believe that
these goals are reasonable if there continues to be a sustained effort by the federal
government and the private sector, including additional research and development,
large-scale testing, and commercial demonstrations. With respect to ACI, EPA’s RD&D
goal is to demonstrate by 2010 that ACI with a retrofitted fabric filter can achieve 90
percent control of mercury for all widely used combinations of coal types and control
technology.

Once AC! is commercially available, additional time will be necessary to enable
this technology to be deployed widely in the power sector. Even then, we expect the
cost of achieving similar levels of mercury control to vary depending on the type of coal
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burned and other factors. Thus, EPA modeling makes different assumptions about the
cost and operation of ACI depending on a variety of factors — most importantly, coal
type, unit size and other control devices installed at the facility.

4, The Clear Skies proposal would repeal the mercury MACT requirement,
replacing it with an emissions cap that would only aim for a 45% reduction in
annual mercury emissions from power plants through 2017. Under Clear Skies,
at best mercury emissions would achieve a 63% reduction, some years after
2020. Even this is uncertain, as EPA’s newest modeling results predict that
mercury emissions would never get down to these levels, instead only reducing
emissions somewhere in the 50% to 60% range.

Under Clear Skies, what quantity of mercury emissions from power plants do you
project in 20087

For Clear Skies to reduce mercury emissions by at least as much as a mercury
MACT standard, the MACT standard would have to be no more stringent than the
quantity identified in the previous question. Have you conducted any IPM
modeling, technology assessments, cost estimates, or any other less formal
analysis or estimates related to the establishment of a mercury MACT standard
set at that level? Have you conducted any such analysis related to the
establishment of a mercury MACT standard set anywhere in the range of 34 to 46
tons? In the range of 26 to 34 tons? In the range of 15 to 26 tons? In the range
of 5 to 15 tons? Please provide all such IPM model runs, technology
assessments, cost estimates, or other estimates and analyses.

Do you claim that Clear Skies will reduce mercury emissions by as much as or
more than the mercury MACT standard would under the Clean Air Act? Do you
claim that Clear Skies will achieve such reductions at least as quickly as would a
mercury MACT standard that came into effect by December 15, 2007?

EPA’s most recent Clear Skies modeling (released in July 2003} projects that
mercury emissions from the power sector in 2008 will be about 33 tons (and will
continue to fall over time) if Clear Skies were enacted.

EPA proposed a MACT standard for power plants on December 15, 2003. The
proposed MACT standard would result in mercury emissions from power plants of about
34 tons in 2008. The Agency will consider public comments submitted on the proposal
and issue a final rule in December, 2004. Until the entire rulemaking process is
complete, it is not possible to determine whether the CSA would obtain mercury
reductions greater or less than the Utility MACT. We can be fairly certain, however, that
under Clear Skies, reductions would begin to occur sooner than would be the case
under MACT. If Clear Skies were to pass, sources would have an incentive to reduce
802 emissions immediately, which should also result in reduced mercury emissions.
Untike Clear Skies, the MACT standard would not have a second phase and total
emissions could increase because it is a technology-based standard instead of a cap.
The Clear Skies’ second phase cap would assure that mercury emissions would
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continue to decline below the 2008 level.

EPA has posted on its web site the IPM analysis it conducted of the proposed
MACT standard (http://www.epa.gov/airmarkets/epa-ipm/utilityharedux.htmi). As part of the MACT
FACA process, EPA conducted some preliminary modeling using IPM. Those analyses
are available on the Utility MACT website
http://www.epa.gov/tin/atw/combust/utiltox/utoxpg.html. Those IPM analyses were conducted
using assumptions from EPA’s 2000 mode! update. Since that time, with input from the
FACA process, EPA has revised its modeling assumptions with regard to mercury.
These revisions were used in our 2003 Clear Skies modeling.

5. EPA committed to the mercury MACT workgroup that it would model a
variety of policy options for the mercury MACT standard. Several key options are
significantly more stringent than Clear Skies. But EPA delayed and then
cancelled its plans to conduct the modeling in February and March of this year.

Representative Waxman and Representative Allen, with several colleagues, asked
EPA for this analysis in May. Governor Whitman responded that the modeling
would be completed by December 15, 2003, when EPA issues the proposal. In
other words, you plan to complete the modeling by the date on which you will
issue the proposed ruie that such modeling is intended to inform. Under such a
schedule, EPA would not be able to take the modeling results into account or
even include them in the text of the proposal. Under those circumstances, it
would be difficult to argue that EPA had provided the public the opportunity to
comment on the basis and purpose of the rule, as is required under the
Administrative Procedure Act and section 307(d) of the CAA.

Section 112(d) of the CAA requires EPA to establish a MACT standard based on
the maximum degree of reduction in emissions that the Administrator determines
is "achievable,” "taking into consideration the cost of achieving such emission
reduction, and any non-air quality health and environmental impacts and energy
requirements.” With evidence that a 90% reduction is technologically achievable,
EPA may propose a weaker MACT standard only if it finds that requiring a 90%
emission reduction is too costly {or if other non-air quality health and
environmental impacts and energy requirements make a 90% reduction
unachievable). It does not seem that EPA could make a legally defensible
determination to reject a requirement for 90% control levels without assessing
what such a requirement would cost.

Governor Whitman’s response stated that August 1, 2003, is EPA’s interim target

date for reaching "tentative decisions...on key policy issues” and completing the

drafting of the proposal package. It is simply not plausible that EPA would

develop and draft a proposal without obtaining this readily available information,

unless EPA plans to issue a rule that will be patently indefensible if challenged.

Please provide a specific date or range of dates for completing the IPM modeling.
5
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Will you complete either the IPM modeling or any other assessment of the costs
of regulatory options for control levels prior to making decisions on the "key
policy issues" and completing a draft of the proposal package? Are you still
planning to meet the August 1 target date?

EPA’s IPM analysis of the proposed MACT standard is available on EPA's web
site (is at: hitpy/www.epa.gov/airmarkets/epa-ipm/utilityhgredux.html). EPA believes that the
proposal represents the maximum achievable emission reductions within the framework
created under section 112(d) of the Clean Air Act. We welcome comments on the
proposal.

The Utility MACT Working Group was a Federal advisory committee organized
for approximately one year as a working group under the Clean Air Act Advisory
Committee (CAAAC). The Working Group finished its work when it delivered its final
report to the CAAAC on October 30, 2002. The meetings and report were very
informative and helpful to the rulemaking process.

6. You frequently cite the uncertain effect of litigation as a reason why we cannot
rely on requirements under the Clean Air Act to come into effect on the dates
required. In the case of the new NAAQS and the NOx SIP Calf (with the related
section 126 rule), court-imposed stays of the regulations caused substantial
delays in the effective dates, although these actions were ultimately largely
upheld by the courts. However, these examples appear to be the exception,
rather than the rule, as courts generally refrain from staying environmental
regulations during the course of litigation.

Please provide a list of all of the Clean Air Act final 307(d) rules promulgated by
EPA since the adoption of the 1990 Clean Air Act Amendments. Of those rules,
please indicate all of the rules that were challenged in court. Of the rules
challenged, please indicate which rules were stayed by the court for the
pendency of the litigation and the period of the stay.

The Bush Administration continues to believe that the Clear Skies Act is the best
approach to reducing power plant emissions, and EPA remains hopeful that Congress
will make Clear Skies law. At the same time, however, we must act now to help states
and local communities meet air quality standards for fine particles and ozone. The
recently proposed Interstate Air Quality Rule is a regulatory aiternative to Clear Skies.
This plan will allow us to take an enormous step forward in cleaning the air across much
of the country. Once we promulgate a final rule, States will then have to begin to adopt
their own laws or regulations, which would set the specific regulatory requirements
those sources would have to meet.

Unfortunately, once EPA promuigates such a regulation, it is likely to be
challenged in court. Such a chailenge could result in delay in a variety of ways. First,
pursuant to a petition for reconsideration, EPA could decide to stay part or all of the rule
for a period of up to three months (gsee CAA section 307(d)(7)(B)). Or, outside the
context of a petition for reconsideration, a party could request EPA to stay its regulation
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for a longer period of time, such as during the pendency of litigation. If EPA refuses to
stay its regulation, a party could seek a judicial stay, such as the stay that was issued in
the NOx SIP Call case. Primarily because that stay was granted, the court moved the
federally required compliance date for sources back 13 months to May 31, 2004. While
such stays are not frequently granted, they do present a risk that is absent for choices
made in legisiation. In addition to delays caused by a stay during litigation, delay can
result based on the court’s ruling. For example, in the ozone NAAQS litigation, the
Court of Appeals for the District of Columbia Circuit ruled that EPA had interpreted the
Clean Air Act in a manner that resulted in an unconstitutional delegation of power. In
addition, the Court struck down EPA’s implementation plan, determining both that a
revised ozone standard must be implemented under certain provisions of the Act and
that those provisions made the standard "unenforceable." While the Supreme Court
uftimately rejected the Court of Appeals’ decision entirely on the constitutional issue
and in part regarding implementation of the ozone standard, the uncertainty created by
the appellate court delayed implementation of the revised ozone standards by several
years. Delay can also be caused if a court ultimately rules against EPA in whole orin
part. While EPA always makes its best efforts to defend its reguiations, some
challenges to regulations are ultimately effective. Finally, even if a court does not delay
implementation, legal challenges to rules create uncertainty that may cause entities
regulated under a cap and trade program to delay taking early action.

We have enclosed two lists of lawsuits that together list all the challenges
brought against EPA under the Clear Air Act since 1990. (Attachments B and C.)
Generally, cases for which the court of origin is the district court are lawsuits claiming
that EPA failed to comply with a mandatory or discretionary obligation to take action
under the Clean Air Act. Cases brought originally in the court of appeals are challenges
to final actions EPA has taken under the Act. These other cases include all challenges
to final EPA action under the Clean Air Act, not just challenges to final rules subject to
Section 307(d) procedures. EPA does not maintain a list of all regulations it has issued
under the Clean Air Act and the litigation, if any, challenging those regulations; nor does
the Agency maintain a comprehensive list of regulations that have been delayed due to
legal challenges.

7. Please describe and illustrate with maps and/or charts the degree to which
Clear Skies is projected to reduce mercury deposition in the Great Lakes region
in 2010 and in 2020, under EPA’s new modeling. Please provide this information
(1) assuming that the "safety-valve" for the costs of mercury controls is triggered,
and (2) without the safety-valve.

Under existing EPA regulations, mercury emissions from municipal waste
combustors will drop over 30% from 1990 levels, mercury emissions from medical
waste incinerators will drop over 90% from 1990 levels, and mercury emissions from
hazardous waste combustors will drop 55% from 1997 levels.

EPA's air quality modeling analysis projects that Clear Skies would reduce
mercury deposition 5-15% throughout the Southern Great Lakes region by 2020 and
that mercury deposition in the Northern Great Lakes in 2020 would be similar to current
levels. Our modeling analysis projects smaller mercury emission reductions in 2010
than in 2020. The air quality modeling analysis was conducted using emissions
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projections that do not include a trigger of the safety valve provision of the Clear Skies
Act. This was done because EPA believes that by 2020 emission control technologies
will have matured considerably, and thus we do not expect the safety valve to be
triggered.

See maps in Attachment D depicting projected mercury deposition under Clear
Skies without the safety valve for more detail.

8. In a December 2000 regulatory determination, EPA found that arsenic and
other metals such as chromium, nickel, and cadmium are of potential concern for
carcinogenic effects. A new study has added to concerns about cadmium by
suggesting "a direct link between low-dose cadmium exposure and increased
risk of breast cancer."11 Meral Mimics Estrogen, May Pose Cancer Risk, Washington Post
(July 14, 2003). Additionally, EPA has found that dioxins, hydrogen chloride, and
hydrogen fluoride are three additional hazardous air poilutants that are of
concern. EPA stated in 2000 that these pollutants may be further evaluated
during the regulatory process for establishing a utility MACT standard.

Under existing faw, EPA will finalize a MACT standard by the end of 2004. Current
law requires that this MACT standard address both mercury and other toxic
pollutants of concern such as arsenic, dioxin, and cadmium. However, the Clear
Skies Act repeals the authority to set a MACT standard for these pollutants and
establishes no new controls for hazardous air pollutants other than mercury.
There is other authority under the CAA that EPA might be able to use to regulate
non-mercury air toxics from power plants. But Clear Skies also bars EPA from
regulating these pollutants under such authority before January 1, 2010, and it
does not require reductions in emissions at that time,

Has EPA estimated the levels of cadmium and other listed air toxics that will be
continue to be emitted by power plants under Clear Skies? If so, please provide
that data. If not, how does Clear Skies provide levels of control (in terms of both
timing and stringency of limits} of these emissions of heavy metals from power
plants that are equivalent to likely controls under the MACT air toxics
requirement?

Has EPA performed additional analysis since December 2000 that indicates that
these hazardous air pollutants are no longer of concern? If so, please provide us
with this additional analysis. If not, please explain why EPA has proposed to
ignore these potential health effects at least for a decade and perhaps
indefinitely.

The premise of the question (that, as part of a MACT standard issued under
section 112 of the Clean Air Act, EPA would regulate non-mercury HAPs from coal-fired
power plants) is incorrect. The EPA interprets section 112(n)(1)}(A} as only authorizing

8
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regulation of utility units under section 112 with respect to HAP emissions from such
units that EPA has determined are "appropriate and necessary” to reguiate under
section 112 because they are reasonably anticipated to result in a hazard {o public
health even after imposition of the other requirements of the Clean Air Act. Because
EPA’s December 2000 determination only made such a finding as to, at most, mercury
emissions from coal-fired units and nickel emissions from oil-fired units, EPA’s
proposed rule under section 112 only addresses those HAP emissions from the
respective units. See, "Proposed National Emission Standards for Hazardous Air
Pollutants; and, in the Alternative, Proposed Standards of Performance for New and
Existing Stationary Sources: Electric Utility Steam Generating Units; Proposed Rule,"
69 Fed. Reg. 4652 {Jan. 30, 2004). Clear Skies would limit emissions of mercury from
coal-fired units and nickel from oil-fired units. Thus, it would impose emission
limitations on the same pollutants that would be regulated under a utility MACT
standard.

9. Section 126 of the CAA is designed as a backstop protection for downwind
states. If Clear Skies eliminates the transport problem for downwind states, such
states will not be able to make the showing of significant contribution necessary
to obtain relief under section 126. in that case, the continued existence of
section 126 cannot impose any burden on upwind sources and states.
Alternatively, despite the enactment of Clear Skies, downwind states may
continue to suffer from transported poliution and upwind emissions may
significantly contribute 1o nonattainment in the downwind states. In that case,
Clear Skies would have failed to eliminate the problem that section 126 was
designed to address, and the downwind states would need the relief provided by
section 126.

It seems logically impossible that the section 126 mechanism can be
simuitaneously unnecessary and burdensome to upwind sources. Please
explain why the Administration is proposing to essentiaily repeal this state
protection by first staying section 126 altogether and then modifying the criteria

for making a finding under section 126 in a way that will make it practically
impossible for a downwind state to obtain relief.

We believe that the first phase reductions in NOx, SOx and Hg in Clear Skies
would push the power generation sector about as far and fast as is technically and
economically feasible. Even if downwind states had already submitted petitions,
cumulative reductions over the next decade would not be any greater if we granted
those petitions than they would be under Clear Skies.
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The cap and trade approach to reducing emissions from the power generating
sector is the most efficient route to reduce pollution from this sector. The Acid Rain
program’s outstanding success demonstrates the benefits of this approach. Clear
Skies provides the power generation sector with certainty about upcoming regulations
and promises the public a mandatory program to reduce air pollution. Prematurely
interfering with the proven mechanisms of Clear Skies could undermine the efficiency of
a market-based approach.

One of our goals is to get the most air quality improvement for the dollars we as
a society spend to improve our air quality. Clear Skies would establish a new standard
for granting section 126 petitions that specifically incorporates cost-effectiveness and
air quality considerations. Because it may be technically difficult to determine
cost-effectiveness per air quality impact, the CSA provision eliminates this requirement
if it is not technically feasible to implement it.

10.  Please provide updated benefits data for the Straw Proposal, enabling us
to directly compare the projected benefits of the Straw Proposal versus Clear
Skies under EPA’s revised model. If EPA has not yet conducted this modeling, in
the interim please provide whatever information you can through extrapolation or
other means regarding the expected benefits of the Straw Proposal under the
revised model.

The Straw Proposal was one of several multi-poliutant options considered by the
Administration in the process of developing the President’s Clear Skies Act. EPA
projected the benefits of the straw proposal and several other multi-poliutant scenarios
to assist Administration policy makers in their policy discussions on multi-poliutant
legislation. A full economic, air quality and benefits analysis of a utility multi-poliutant
scenario is expensive and takes several months to develop. For those multi-pollutant
scenarios for which we performed both economic {cost) and air quality modeling (which
includes an option very close to the Straw Proposal), we have provided analyses to the
Committee.

EPA undertook an extensive, 4-month effort to update the economic, air quality
and environmental models and prepare a new analysis of the Clear Skies Act of 2003.
Given the expense and time of running these models, EPA has not run the full suite of

updated models for any scenario other than the Clear Skies Act of 2003. EPA has run
its economic model for and estimated the benefits of Senator Carper’s bill, which is
provided as Attachment E.

11.  Your testimony discusses the reduction in chronically acidic waterbodies
under Clear Skies, but you did not address the effect on episodically acidic
waterbodies. Please indicate the number of episodically acidic waterbodies
projected under the base case and under Clear Skies in 2010 and 2020. What is
the definition of an episodically acidic waterbody? To what extent do such
episodically affected waterbodies support fish and plant life?

10
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When analyzing the effects of Clear Skies on lakes and streams, EPA focused
on the Northeast and the Southeast the areas of the country with most acid-sensitive
aquatic ecosystems. The results of our 2003 analysis are presented below,

From this analysis, we found a small improvement in reducing the percentage of
southeastern streams that are episodically acidic. This is primarily due to the long
period of time that southeastern soils hold decades of acid loadings that continue to be
released, even as loadings are reduced. Thus, in the Southeast, Clear Skies would
slow the deterioration of stream health expected under the Base Case and would
prevent additional streams from becoming chronically acidic. In the Northeast, there is
an initial appearance of a perverse effect of more lakes characterized as episodically
acidic, but actually most of these lakes have shifted from the more serious chronically

acidic category to episodically acidic. In fact, Clear Skies is projected to eliminate
chronic acidity in Adirondack region lakes, whereas more than 1 in 10 is chronically
acidic in the Base Case in 2020.

12.  Under the CAA, localities would have to meet the new NAAQS for PM2.5
and 8-hour ozone "as expeditiously as practicable” and no later than 2009, or at
the latest by 2014 if EPA chose to extend the deadline. Under Clear Skies, how
many areas are projected to be in nonattainment for either of the new standards
in 2009 and 2014? What is the projected population of those areas in those
years?

11
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We have conducted air quality forecasts for Clear Skies only for 2010 and 2020.
Our most recent analysis projected that, in 2010, Clear Skies would bring an additional
42 counties into attainment for the annual fine particle standard and an additional 3
counties into attainment for the 8-hour ozone standard. Absent additional state or
federal regulation, 124 counties nationwide (with a population of 77.1 million people)
would have monitoring data showing that they were not attaining one or both of these
standards in 2010. In 2020, we forecast that under Clear Skies, with other programs,
only 38 counties (with a population of 47.6 million people) would not attain one or both
of these standards. It is reasonable to expect that the results expected in 2014-15
would be in between those results forecast for 2010 and 2020.

In your question you reference the attainment dates in subpart 1 of part D of title
| of the Clean Air Act as the attainment dates that would apply for the 8-hour ozone and
fine particle standards. EPA believes that these attainment dates would apply for
purposes of the fine particle standard. However, as o the 8-hour ozone standard, the
Supreme Court rejected EPA's approach that would have applied the subpart 1
provisions to all areas for the 8-hour ozone NAAQS. On June 2, 2003 EPA proposed a
rule on how to implement the 8-hour ozone standard, which provided two options.
Under one option, all 8-hour ozone nonattainment areas would be subject to the
attainment date provisions in subpart 2 of part D of title | of the Act. Under the second
option, a subset of the 8-hour ozone nonattainment areas would be subject to the
attainment date provisions in subpart 2 of part D of title | of the Act and the remainder
would be subject to the attainment date provisions in subpart 1. EPA intends to
designate 8-hour ozone nonattainment areas in 2004, so the attainment dates for areas
subject to the provisions of subpart 2 would range from 2007 until 2021.

13. EPA’s base case for evaluating the effects of Clear Skies assumes that the
states take no action to reduce air pollution and attain the health-based
standards of the Clean Air Act. EPA has dubbed this the "Rip Van Winkle"
scenario, in which state and federal regulators go to sleep until 2020. However,
as noted in the previous question, states must act to reach attainment in most
areas by 2014, at the latest. EPA must also promulgate a power plant air toxics
rule, to be effective as of late 2007. EPA itself has acknowledged that the Rip Van
Winkle scenario will not actually occur. At the hearing you asserted that Clear
Skies will

achieve greater emissions reductions than would be achieved under the existing
Clean Air Act, at least for the next decade.

How can you substantiate this claim when EPA has refused to provide
information projecting the emissions reductions that would occur if EPA and the
states carried out the existing Clean Air Act requirements? [f EPA has in fact
modeled a base case scenario that assumes that EPA and the states comply with
the Clean Air Act, please provide that analysis and all underlying assumptions.

The approach EPA’s Office of Air and Radiation used to model the base case for
Clear Skies is the same approach the Office has used for at least the last decade to

12
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model base cases in conducting benefits analyses when proposing and finalizing rules
under the Clean Air Act. Base cases are designed to predict future emissions or air
quality levels for adopted regulations that set specific emission levels for specific
sources. Base cases are not designed to predict what regulations are going to be
adopted in the future or to predict the emissions or air quality impact of those future
regulations.

For the Clear Skies analysis, EPA modeled a base case scenario to predict what
power plant emission levels would be through 2020 given the current regulatory control
programs. Consistent with our normal approach, we did not attempt to predict future
state or federal reguiations. Under EPA’s standard practice for modeling the amount of
power plant pollution that would be reduced by the Clean Air Act or by a particular
program, we need to know what specific limitations would be put on power plants and
what the deadlines would be. We had this information for regulatory control programs
that were in place when we ran the model (e.g, the NOx SIP Call, the Acid Rain
Program, and certain state rules in Connecticut, Texas, Missouri and North Carolina),
but we did not have that information for regulations that were not in place or had not
even been proposed. In particular, we did not have this information for programs to
reduce air toxic emissions from power plants and for programs to meet the 8-hour
ozone and fine particle NAAQS. Although the NAAQS are standards that are in place,
they do not prescribe emission limits for the utility industry. When we did the Clear
Skies analysis this past summer, we could predict that power plants will be required to
reduce their emissions to help bring areas into attainment with the NAAQS. However,
we could not predict with precision the exact limitations or deadlines that would be
imposed.’

For purposes of evaluating the effects of Clear Skies, EPA did not model a
scenario that assumed full implementation of the current Clean Air Act because EPA
did not have a basis for selecting specific emission levels and timing for future state and
federal regulatory actions that will be necessary to implement the NAAQS. However,
based on EPA’s experience with the acid rain program and the NOx SIP Call, EPA was
able to conclude last summer that passing Clear Skies that year would provide greater
cumulative power plant emission reductions over the next decade than under regulatory
implementation of the current Clean Air Act.

Based on past experience, EPA was able to predict that power generators would
begin reducing emissions almost immediately under Clear Skies because
cap-and-trade programs include economic incentives for early action and Clear Skies’
key programmatic choices would be made by Congress (and thus would not likely be
litigated). Early reductions of a large magnitude are projected, particularly in the case
of SO2, due to the ability to bank allowances under the existing Acid Rain program. As
a result, under Clear Skies, we project that the cumulative reductions of the three
poliutants through the end of this decade would be quite significant. In contrast, we
concluded that, under a regulatory approach, it would be unlikely that power plants
wotuld be required (or have signiticant incentive) to reduce emissions significantly in the

! Please note that in the most recent air quality analysis of Clear Skies, EPA slightly deviated from our
normal approach by including the proposed non-road diesel rule in the air quality analysis. EPA included
the specific emission limits and timing that were in the proposed non-road rule both because there is
broad support for the rule and in response to requests from numerous stakeholders.
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near term. Power plants are unlikely to make significant reductions until they have a
high level of certainty about their regulatory obligations. Given the time to put rules in
place, the possibility of litigation, and the time for installation of significant new control
technology on large numbers of sources, it is hard to see how the current law could
begin to deliver significant reductions as early as Clear Skies would have if enacted last
year. Given feasibility constraints through 2010 (such as the availability of skilled labor
and the length of time to install controls), last summer EPA predicted that full
implementation of the current Clean Air Act would not be able to produce much greater
annual emission reductions towards the end of this decade. Thus, for the next decade,
EPA projected last summer that Clear Skies would deliver greater cumulative emission
reductions than would regulatory implementation of the current Clean Air Act.

Examination of the proposed Interstate Air Quality Rule ({AQR) helps to show
why Clear Skies would provide greater cumulative emission reductions over the next
decade than would the current Clear Air Act. The proposed IAQR is a very aggressive
regulatory approach for achieving the level of regional power plant reductions that are
appropriate given both the need to attain the PM2.5 and 8-hour ozone NAAQS and
feasibility concerns. Thus, it is one measure of the level of reductions that would be
expected from power plants under full implementation of the current Clean Air Act. For
the reasons described above, Clear Skies would provide power plants with immediate
regulatory certainty upon passage, with resulting annual emission reductions beginning
almost immediately. In contrast, under the proposed IAQR, power plants would not
have the same level of certainty about their regulatory obligations for several years, and
would likely not have the same incentive to make reductions during that time period.
EPA is planning on issuing a final IAQR later this year. If EPA finalizes the proposal as
is, states would have 18 months to submit the state implementation plans required to
comply with the IAQR, and these plans would then have be approved by EPA.
Litigation could further delay both emission reduction requirements and the certainty
industry needs to have an incentive to start reducing emissions. Thus, for the near
term, immediate passage of Clear Skies would provide greater annual emission
reductions than would finalization of the 1AQR. Eventually, annual emission levels
under the IAQR would be similar to those under Clear Skies. (EPA’s 2003 modeling (in
support of Clear Skies and the proposed |1AQR) projects that, in 2010, power plants
would emit 6.1 million tons of SO2 and 5.3 million tons of NOx under Clear Skies and
6.1 million tons of SO2 and 5.4 million tons of NOx under the proposed IAQR. EPA
projects that in 2015 power plants would emit 5.3 million tons of SO2 and 1.7 million
tons under Clear Skies, and 5.4 million tons of SO2 and 2.1 million tons of NOx under
the proposed IAQR.) Since EPA projects that Clear Skies would provide greater annual
emission reductions initially and similar annual emission reductions towards the end of
the decade, Clear Skies would provide greater cumulative power plant emission
reductions over the next decade than would the proposed IAQR.

14.  Clear Skies would establish "transitional areas,” which would be
designated based on an EPA modeling projection that these areas would meet
14
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the NAAQS by 2015. Under current law, areas that do not meet an NAAQS
standard are designated nonattainment areas and must achieve "lowest
achievable emissions rates” (LAER) for new and expanded sources in all
contributing industrial sectors, not just power plant emissions. Since Clear Skies
just provides a cap for power plant emissions, it seems that the transitional area
designation creates a loophole for all other major industrial sources.

What is EPA’s justification for relaxing the emission standards for oil, chemical,
paper, and other industries in areas that will be designated as transitional? Does
EPA’s modeling for each potential candidate area for transitional status take into
account the effect of allowing new and expanded sources to increase emissions
without the limitations that would otherwise be imposed by LAER requirements?
As many of these sources have very long lived capital stock, has EPA analyzed
the long-term effect of allowing higher emissions rates in such transitional
areas? If so, please provide such analysis. if not, does EPA plan to perform such
analysis, and if yes, by when?

During this decade, Clear Skies wouid help many areas meet the health-based
air quality standards for particulate matter faster than they would under the current
Clean Air Act. Under Clear Skies, power plants would emit less S02 and NOx during
this decade than they would under the current Clean Air Act. In establishing the
transitional area designation, Clear Skies relies on the common-sense principle that we
should not require local areas to adopt local measures if their air quality problem will be
solved in a reasonable time frame by the reductions in power plant emissions required
by Clear Skies. The same philosophy was reflected in a 1997 Presidential memo
governing implementation of the revised National Ambient Air Quality Standards
(NAAQS) for ozone and particulate matter. This memo recognized that where regional
controls would bring cost-effective emission reductions, additional controls should not
be imposed on local businesses in areas where they were not needed to meet the
NAAQS.

The transitional designation would not relax existing emissions standards for
non-power sector industries in affected areas. Rather, for areas with this classification,
federal law would not require states to develop a new round of more stringent
requirements for such industries, as long as air quality modeling forecasts showed that
the ozone and PM 2.5 standards would be attained by 2015 under Clear Skies and
existing regulatory programs. EPA expects that many Clear Skies Act transitional areas
would meet the standards prior to the attainment date of 2015 because Clear Skies
provides certain emission reductions. Clear Skies also would simplify state air quality
planning and create incentives for states to take early action.

Under Clear Skies two avenues would exist for an area to be designated
transitional with an attainment date of 2015.

1) EPA modeling of Clear Skies projects that the area attains by 2015
EPA would be required to conduct emissions forecasting and air quality modeling

after Clear Skies is enacted. This modeling would consider existing emissions
regulations, as well as the expected growth in emissions from stationary, mobile,
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and area sources. Where such modeling demonstrates that future air pollution
reductions from Clear Skies and other existing control programs would bring an
area into attainment with the ozone and/or particulate matter air quality
standards by 2015, the area may be designated as transitional.

2) EPA modeling of Clear Skies projects that the area does not attain by 2015

If EPA modeling after Clear Skies is enacted projects that an area would not
meet the national air quality standards by 2015, it could still quality for a
transitional designation if, by December 2004, the state adopts, and EPA
approves, adequate local pollution control measures that, when combined with
the benefits of Clear Skies, allow the area to meet the national air quality
standards by December 2015. This provision provides states an incentive to
submit their air quality plans sooner than required under existing law, in order to
be designated transitional.

For those areas not greatly affected by regional emissions from coal-fired power
plants, the transitional area designation would not apply. For these areas, such as in
California, attainment dates would be governed by the current Clean Air Act

Clear Skies contains a safeguard to protect air quality in the event that
subsequent information suggests that assumptions upon which EPA based its modeling
(e.g., an area’s emissions inventory) turn out to be inaccurate. It would require each
transitional area to submit in 2010 an updated emission inventory and an anaiysis of
whether growth would interfere with attainment by 2015. EPA would review the
analysis in 2011,

EPA has not conducted any specific quantitative analyses of the effect of this
provision, beyond that already contained in the Clear Skies analyses done to date.
These current policy analyses, while not of the same character as that done for
implementation planning purposes, did factor in projected growth in emissions from new
and existing sources in both the Base and Clear Skies control cases. We have already
provided this information to the Committee. The level of analyses does not examine
the relative effect of additional controls on new or existing sources prompted by
non-attainment designations.

16.  Under the current Clean Air Act, the National Park Service has authority to
review permits for new sources of air pollution to determine whether pollution
from these facilities will affect air quality related values such as visibility, ozone
smog, fine particles, acid rain, and mercury that would harm park plants and
animals.

The Clear Skies legislation limits the Park Service review of air permits for new
and existing facilities to facilities located within 50 kilometers (km) (31 miles) of a
park boundary. Yet the National Park Service states that approximately 70% of the
air pollution affecting Acadia National Park comes from other states, all of which
are more than 31 miles from Acadia.

16
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What basis did the Administration use to determine that the Park Service review
should be limited to facilities within a 50 km radius of a park? Why did the
Administration prefer 50 km to 20 km or 100 km? Does EPA have information on
how many pending power plant projects fall within 50 km of a Class | area and
how many are beyond this distance? If so, please provide this information.

Clear Skies would require individual new facilities to have, at a minimum, modern
pollution controls as specified in section 481 (National Emission Standards for Affected
Units) of the Clear Skies Act. Subsequent review by the Federal Land Manager of
facilities within the 50 km limit would ensure that the potential impacts of well controlled
new sources do not result in significant local effects in Class | areas.

Clear Skies would benefit the ecosystems and air quality in national parks across
the country, especially in the eastern states. The reductions in acid rain,
eutrophication, mercury deposition and regional haze from Clear Skies would improve
these treasured resources. By addressing air poliution from a regional perspective, the
transport of air pollution into national parks and wilderness areas would be reduced.

EPA has searched its own database of NSR permit applications and contacted
the National Park Service for information they have compiled about NSR permit
applications. We can only find one application filed in the past three years for a
coal-fired facility that is asking to build or modify a plant within 50 km of a national park.
In the snapshot that this review provides, there were about 20 coal-fired power plants
within 200 km of a Park that applied for an air pollution permit in the past three years.

16. According to EPA’s most recent modeling, Acadia National Park will
receive only a three deciview improvement from the Clear Skies legislation by
2020. The 1999 regional haze rule set a goal of near pristine conditions by 2064.
With Clear Skies fully implemented in 2020, revised EPA modeling shows that
visitors can expect to be able to see a few additional miles in eastern parks.
What safeguard will remain in place under the Clean Air Act to protect and
restore visibility in Class | areas if the Clear Skies legislation is adopted?

Clear Skies generally accelerates progress for the national visibility goal,
especially in the East, adds safeguards to ensure timely implementation of western
programs, and maintains the essential requirements of the current law with respect to
long-term regional haze programs. Enacting Clear Skies would advance the progress
towards the national visibility goal in our National Parks and Wilderness areas. Under
our Regional Haze rule promulgated in 1999, states are required to conduct regional
planning and develop initial implementation plans for making reasonable progress
toward the national goal. States would also need to develop and submit additional
plans by 2018 for making continuing progress. Clear Skies would not remove or alter
the fundamental requirements for states to develop and implement regional haze
programs. In addition to jumpstarting major emissions reductions of visibility impairing
pollutants (SOx and NOx) years before they likely would be required under regional
haze programs, Clear Skies also provides a backstop program for the Western
Regional Air Partnership (WRAP) visibility protection program that would ensure
protection for the Grand Canyon and many other western class | areas.

The Clear Skies Act strengthens and accelerates the safeguards contained in
the current law in the event some portion ofthe WRAP proposal is not implemented.
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